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JUDGMENT

[1]

[2]

[3]

CHASKALSONP: Thetwo accused in this matter were convicted in the Witwatersrand
Local Division of the Supreme Court on four counts of murder, one count of attempted
murder and one count of robbery with aggravating circumstances. They were sentenced
to death on each of the counts of murder and to long terms of imprisonment on the other
counts. They appeded to the Appellate Division of the Supreme Court against the
convictions and sentences. The Appellate Division dismissed the appeals against the
convictions and came to the conclusion that the circumstances of the murders were such
that the accused should receive the heaviest sentence permissible according to law.

Section 277(1)(a) of the Criminal Procedure Act No. 51 of 1977 prescribesthat the death
penalty is a competent sentence for murder. Counsel for the accused was invited by the
Appellate Division to consider whether this provision was consistent with the Republic
of South Africa Constitution, 1993, which had come into force subsequent to the
conviction and sentence by the trial court. He argued that it was not, contending that it
was in conflict with the provisions of sections 9 and 11(2) of the Congtitution.

The Appellate Division dismissed the appeals against the sentences on the counts of

attempted murder and robbery, but postponed the further hearing of the appealsagainst the
death sentence until the constitutional issues are decided by this Court. See: Sv
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[S]
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Makwanyane en n Ander 1994 (3) SA 868 (A). Two issues were raised: the
condtitutionality of section 277(1)(a) of the Criminal Procedure Act, and theimplications
of section 241(8) of the Constitution. Although there was no formal reference of these
issues to this Court in terms of section 102(6) of the Constitution, that wasimplicit in the
judgment of the Appellate Division, and was treated as such by the parties.

The trial was concluded before the 1993 Constitution cameinto force, and so the question
of the constitutionality of the death sentence did not arise at the trial. Because evidence
which might possibly be relevant to that issue would not have been led, we asked counsel
appearing before this Court to consider whether evidence, other than undisputed
information placed before us in argument, would be relevant to the determination of the
guestionreferred to usby the Appellate Division. Apart from theissue of public opinion,
with which | will deal later in this judgment, counsel were not able to point to specific
material that had not already been placed before us which might be relevant to the
decision on the constitutional issues raised in this case. | am satisfied that no good
purpose would be served by referring the case back to the trial court for the hearing of
further evidence and that we should deal with the matter on the basis of the information
and arguments that have been presented to us.

It would no doubt have been better if the framers of the Constitution had stated
specificaly, ether that the death sentence is not a competent pendlty, or that it is
permissible in circumstances sanctioned by law. This, however, was not done and it has
been left to this Court to decide whether the penalty is consistent with the provisions of
the Constitution. That isthe extent and limit of the Court's power in this case.

No executions have taken place in South Africa since 1989. There are apparently over
300 persons, and possibly as many as 400 if persons sentenced in the former Transkel,
Bophuthatswana and Venda are taken into account, who have been sentenced to death by
the Courts and who are on death row waiting for thisissueto beresolved. Some of these
convictions date back to 1988, and approximately half of the persons on death row were
sentenced more than two yearsago.? Thisisanintolerable situation and it is essential that
it be resolved one way or another without further delay.®

! The last execution in South Africa occurred on 14
Novenber 1989. See infra note 26.

2 This information was contained in the witten argunent
filed on behalf of the South African Governnent and was not
di sput ed.

® The nental anguish suffered by convicted persons
awaiting the death sentence is well docunented. A
prol onged delay in the execution of a death sentence may in
itself be cause for the invalidation of a sentence of death

that was lawfully inposed. In India, Zi nbabwe and Jamai ca,
where the death sentence i s not unconstitutional, sentences
of death have been set aside on these grounds. The

relevant authorities are coll ected and di scussed by Gubbay
CJ in Catholic Conm ssion for Justice and Peace in Zi nbabwe
v Attorney-CGeneral, Zi nbabwe and O hers 1993 (4) SA 239
(ZSC), and by Lord Giffiths in Pratt v Attorney-General



The Relevant Provisions of the Constitution

[7]

The Constitution

... provides a historic bridge between the past of a deeply divided society
characterised by strife, conflict, untold suffering and injustice, and afuture founded
on the recognition of human rights, democracy and peaceful co-existence and
development opportunities for al South Africans, irrespective of colour, race,
class, belief or sex.*

It isatransitional constitution but one which itsalf establishes a new order in South Africa; an

(8]

[9]

order in which human rights and democracy are entrenched and in which the Constitution:

... shall be the supreme law of the Republic and any law or act inconsistent with its
provisions shall, unless otherwise provided expressly or by necessary implicationin
this Constitution, be of no force and effect to the extent of the inconsistency.®

Chapter Three of the Constitution setsout the fundamental rightsto which every personisentitled under
the Congtitution and also contains provisions dealing with the way in which the Chapter is to be
interpreted by the Courts. It does not deal specifically with the death penalty, butin section 11(2), it
prohibits "cruel, inhuman or degrading treatment or punishment.” There is no definition
of what isto beregarded as"cruel, inhuman or degrading” and we therefore haveto give
meaning to these words ourselves.

In Sv Zuma and Two Others,® this Court dealt with the approach to be adopted in the
interpretation of the fundamental rights enshrined in Chapter Three of the Congtitution. It
gave its approval to an approach which, whilst paying due regard to the language that has
been used, is "generous’ and "purposive" and gives expression to the underlying values
of the Constitution. Kentridge AJ, who delivered the judgment of the Court, referred with
approval’ to the following passage in the Canadian case of Rv Big M Drug Mart Ltd:

The meaning of a right or freedom guaranteed by the Charter was to be ascertained by an
analysis of thepurpose of such aguarantee; it wasto be understood, in other words, inthelight
of theinterestsit was meant to protect.

for Jamaica [1993] 3 WLR 995 (JPC).

* These words are taken fromthe first paragraph of the
provi sion on National Unity and Reconciliation with which
the Constitution concludes. Section 232(4) provides that
for the purposes of interpreting the Constitution, this
provision shall be deened to be part of the substance of
the Constitution, and shall not have a | esser status than
any ot her provision of the Constitution.

> Section 4(1) of the Constitution.
¢ Constitutional Court Case No. CCT/5/94 (5 April 1995).

"1d. at para. 15.
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[11]

Inmy view thisanalysisisto be undertaken, and the purpose of theright or freedom in question
is to be sought by reference to the character and larger objects of the Charter itself, to the
language chosen to articulate the specific right or freedom, to the historical origins of the
concept enshrined, and where applicable, to the meaning and purpose of the other specific
rights and freedoms with which it is associated within the text of the Charter. The
interpretation should be...a generous rather than legalistic one, aimed at fulfilling the purpose
of aguarantee and securing for individuals the full benefit of the Charter's protection.®

Without seeking in any way to qualify anything that was said in Zuma's case, | need say no morein
this judgment than that section 11(2) of the Constitution must not be construed inisolation,
but in its context, which includes the history and background to the adoption of the
Congtitution, other provisions of the Constitution itself and, in particular, the provisions
of Chapter Three of which it is part.® It must also be construed in a way which secures
for "individuals the full measure” of its protection.’® Rights with whichsection 11(2) is
associated in Chapter Three of the Constitution, and which are of particular importanceto
a decision on the constitutionality of the death penalty are included in section 9, "every
person shall have the right to life", section 10, "every person shall have the right to
respect for and protection of hisor her dignity”, and section 8, "every person shall have
the right to equality before the law and to equal protection of the law." Punishment must
meet the requirements of sections 8, 9 and 10; and this is so, whether these sections are
treated as giving meaning to Section 11(2) or as prescribing separate and independent
standards with which al punishments must comply.

Mr. Bizos, who represented the South African government at the hearing of thismatter, informed usthat
the government accepts that the death penalty isacruel, inhuman and degrading punishment and that it
should be declared unconstitutional. The Attorney General of the Witwatersrand, whose office is
independent of the government, took adifferent view, and contended that the death penalty isanecessary
and acceptable form of punishment and that it is not cruel, inhuman or degrading within the meaning of
section 11(2). He argued that if the framers of the Constitution had wished to make the
death penalty unconstitutional they would have said so, and that their failure to do so
indicated an intention to leave the issue open to be dealt with by Parliament in the
ordinary way. It wasfor Parliament, and not the government, to decide whether or not the
death penalty should be repealed, and Parliament had not taken such a decision.

8 (1985) 13 CRR 64 at 103. As O Regan J points out in her
concurring judgnent, there may possibly be instances where
the "generous" and "purposive" interpretations do not
coi ncide. That problemdoes not arise in the present case.

°® Jaga v D'nges, N.O and Another 1950 (4) SA 653 (A) at
662- 663.

©“ M nister of Hone Affairs (Bernuda) v Fisher [1980] AC
319 (PC) at 328-329.

“1n the analysis that follows sections 8 9 and 10 are
treated together as giving neaning to section 11(2), which
is the provision of Chapter Three that deals specifically
W t h puni shnent.



Legidlative History

[12]

[13]

[14]

[15]

The written argument of the South African government deals with the debate which took
place in regard to the death penalty before the commencement of the constitutional
negotiations. The information that it placed before us was not disputed. It was argued
that this background information forms part of the context within which the Congtitution
should be interpreted.

Our Courts have held that it is permissible in interpreting a statute to have regard to the
purpose and background of the legidation in question.

Certainly no less important than the oft repeated statement that the words and
expressions used in a statute must be interpreted according to their ordinary meaning is the
statement that they must be interpreted in the light of their context. But it may be useful to
stress two pointsin relation to the application of this principle. Thefirst isthat "the context”,
as here used, is not limited to the language of the rest of the statute regarded as throwing light
of adictionary kind onthe part to beinterpreted. Often of moreimportanceisthe matter of the
statute, its apparent scope and purpose, and, within limits, its background.™

Debates in Parliament, including statements made by Ministers responsible for legislation, and
explanatory memoranda providing reasons for newbills have not been admitted as background material.
It is, however, permissible to take notice of the report of ajudicial commission of enquiry for the
limited purpose of ascertaining "the mischief aimed at [by] the statutory enactment in question."® These
principles were derived in part from English law. In England, the courts have recently relaxed this
exclusionary rule and have held, in Pepper (Inspector of Taxes) v Hart™ that, subject to the privileges
of the House of Commons;

...reference to Parliamentary material should be permitted asan aid to the
construction of legislation which is ambiguous or obscure or the literal meaning of
which leadsto an absurdity. Evenin such cases referencesin court to Parliamentary
material should only be permitted where such material clearly discloses the mischief
aimed at or the legislative intention lying behind the ambiguous or obscure words.*®

As the judgment in Pepper's case shows, a similar relaxation of the exclusionary

2 Per Schreiner JA in Jaga v Dnges, N O and Another,
supra note 9, at 662G H.

B Attorney-CGeneral, Eastern Cape v Blom and O hers 1988
(4) SA 645 (A) at 668H 669F; Westi nghouse Brake &
Equi prent (Pty) Ltd v Bilger Engineering (Pty) Ltd 1986(2)
SA 555(A) at 562C- 563A.

41993 AC 593 HL (E).

% Per Lord Browne-WI kinson at 634D-E, who went on to say

that "as at present advised | cannot foresee that any
statenment other than the statenent of the Mnister or other
pronoter of the Bill is likely to neet these criteria".
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rule has apparently taken place in Australia and New Zealand.’®* Whether our
Courts should follow these examples and extend the scope of what is admissible
as background material for the purpose of interpreting statutes does not arise in
the present case. We are concerned with theinterpretation of the Constitution, and
not the interpretation of ordinary legidation. A constitutionisno ordinary statute.
It is the source of legidlative and executive authority. It determines how the
country is to be governed and how legislation is to be enacted. It defines the
powers of the different organs of State, including Parliament, the executive, and
the courts as well as the fundamental rights of every person which must be
respected in exercising such powers.

In countries in which the constitution is similarly the supreme law, it is not unusual for the
courts to have regard to the circumstances existing at the time the constitution was adopted,
including the debates and writings which formed part of the process. The United States
Supreme Court pays attention to such matters, and itsjudgments frequently contain reviews of
the legislative history of the provision in question, including references to debates, and
statements made, at the time the provision was adopted.”” The German Congtitutional Court
also has regard to such evidence.®® The Canadian Supreme Court has held such evidenceto be
admissible, and has referred to the historical background including the pre-confederation
debates for the purpose of interpreting provisions of the Canadian Constitution, although it
attaches less weight to such information than the United States Supreme Court does.™ It also
has regard to ministerial statements in Parliament in regard to the purpose of particular
legidation.® In India, whilst speeches of individual membersof Parliament or the Convention
are apparently not ordinarily admissible, the reports of drafting committees can, according to
Seervai, "be ahelpful extrinsic aid to construction."” Seervai citesKaniaCJinA. K. Gopalan
v The State® for the proposition that whilst not taking "...into consideration the individual
opinions of Members of Parliament or Convention to construe the meaning of a particular

% 1d. at 637 F.

Y ROTUNDA AND NOWAK, TREATI SE ON CONSTI TUTI ONAL LAW  SUBSTANCE AND
PROCEDURE "23.6 (2d ed. 1992).

% In the decision on the constitutionality of Ilife
i nprisonnment, [1977] 45 BVerfGE 187, the GCerman Federal
Consti tuti onal Cour t took into account t hat life

i nprisonment was seen by the franmers of the constitution as
the alternative to the death sentence when they decided to
abolish capital punishnent. KOWERS, THE CONSTI TUTI ONAL
JURI SPRUDENCE OF THE FEDERAL REPUBLI C OF GERMANY 315 (11989).

¥ Reference re s.94(2) of the Mdtor Vehicle Act (British

Colunbia) (1986) 18 CRR 30 at 47-50; United States v
Cotroni (1990) 42 CRR 101 at 109; Mahe v Al berta (1990) 46
CRR 193 at 214.

2 lrwn Toy Ltd. v Quebec (AG (1989) 39 CRR 193 at 241.

2 H M SEERVAI, CONSTITUTIONAL LAWOF I NDIA, 3rd ed. (1983) Vol.
|, para. 2.35 et seq.

2 (1950) SCR 88 at 111, as cited in Seervai, id., Vol. Il, para.
24.7, note 25.



clause, when a question is raised whether a certain phrase or expression was up for
consideration at all or not, areference to debates may be permitted.” The European Court of
Human Rights and the United Nations Committee on Human Rightsall alow their deliberations
to be informed by travaux prJparatoires.?

[17] Our Constitution was the product of negotiations conducted at the Multi-Party Negotiating
Process. Thefinal draft adopted by the forum of the Multi-Party Negotiating Processwas, with
few changes, adopted by Parliament. The Multi-Party Negotiating Process was advised by
technical committees, and the reports of these committees on the drafts are the equiva ent of
the travaux prJparatoires, relied upon by the international tribunals. Such background
material can provide a context for the interpretation of the Constitution and, where it serves
that purpose, | can see no reason why such evidence should be excluded. The precise nature of
the evidence, and the purpose for which it may be tendered, will determine the weight to be
giventoit.

[18] It has been said in respect of the Canadian constitution that:

...the Charter is not the product of afew individual public servants, however
distinguished, but of a multiplicity of individuals who played major roles in the
negotiating, drafting and adoption of the Charter. How can one say with any
confidence that within this enormous multiplicity of actors... the comments of afew
federal civil servants can in any way be determinative®

Our Constitution is also the product of amultiplicity of persons, some of whom took
part inthe negotiations, and others who as members of Parliament enacted thefinal draft. The
same caution is called for in respect of the comments of individual actors in the process, no
matter how prominent arole they might have played.

2 Article 32 of the Vienna Convention of Treaties 1969, 8
| LM 679 (1969) permits the use of travaux prJparatoires for
the purpose of interpreting treaties. For exanples of the
application of this principle, see Keith Cox v Canada,
Uni ted Nations Conm ttee on Human Ri ghts, Conmuni cati on No.
539/ 1993, 3 Novenber 1993, at 19, stating:

Nonet hel ess, when giving a broad interpretation to any
human rights treaty, care nust be taken not to frustrate or
circunvent the ascertainable wll of the drafters. Her e
the rules of interpretation set forth in article 32 of the
Vi enna Convention on the Law of Treaties help us by
allowi ng the use of the travaux prJparatoires.

Ng v Canada, United Nations Commttee on Human Rights,
Commruni cation No 469/1991, 5 Novenber 1993, at 9; Young, Janes
and Webster v United Kingdom (1981) 3 EHRR 20, para. 166;
Li thgow v United Ki ngdom (1986) 8 EHRR 329, para. 117; and nore
generally J. G SIARKE, | NTRODUCTION TO | NTERNATIONAL LAw 481 (10th
ed., Butterworths) (1989).

# Reference re s.94(2) of the Mdtor Vehicle Act (British
Col unbi a), supra note 19, at 49.

CHASKALSON P



[19]

[20]

[21]

[22]

[23]

Background evidence may, however, be useful to show why particular provisions were or were not
includedin the Constitution. Itisneither necessary nor desirable at this stagein the devel opment of our
consgtitutional law to express any opinion on whether it might also be relevant for other purposes, nor to
attempt to lay down general principles governing the admissibility of such evidence. It is sufficient to
say that where the background material is clear, is not in dispute, and is relevant to showing why
particular provisions were or were not included in the Constitution, it can be taken into account by a
Court in interpreting the Constitution. These conditions are satisfied in the present case.

Capital punishment was the subject of debate before and during the constitution-making process, and it
is clear that the failure to deal specifically in the Constitution with thisissue was not accidental

InFebruary 1990, Mr F W deKlerk, then President of the Republic of South Africa, stated in Parliament
that "the death penalty had been the subject of intensive discussion in recent months', which had led to
concrete proposals for reform under which the death penalty should be retained as an option to be used
in "extreme cases', thejudicia discretion in regard to the imposition of the death sentence should be
broadened, and an automatic right of appeal allowed to those under sentence of death.® These proposals
were later enacted into law by the Criminal Law Amendment Act No. 107 of 1990.

In August 1991, the South African Law Commission in its Interim Report on Group and Human Rights
described the imposition of the death penalty as "highly controversial”.?” A working paper of the
Commissionwhich preceded the I nterim Report had proposed that theright to life be recognisedin abill

of rights, subject to the proviso that the discretionary imposition of the sentence of death be allowed for
the most serious crimes. As aresult of the commentsit received, the Law Commission decided to
change the draft and to adopt a " Solomonic solution"? under which a constitutional court would be
required to decide whether aright to life expressed in unqualified terms could be circumscribed by a
limitations clause contained in abill of rights® "This proposed solution” it said "naturally imposes an
onerous task on the Constitutional Court. But it isatask which this Court will in future haveto carry out

inrespect of many other lawsand executive and administrative acts. The Court must not shrink fromthis
task, otherwise we shall be back to parliamentary sovereignty."®

In March 1992, the then Minister of Justice issued a press statement in which he said:

% The brief account that follows is taken fromthe witten
subm ssions of the South African Gover nment. These facts
were not disputed at the hearing.

% Address to Parlianment on 2 February 1990. In this
speech it was said that the |ast execution in South Africa
had been on 14 Novenber 1989.

7 South African Law Conmi ssion, Interim Report on G oup
and Human Ri ghts, Project 58, August 1991, para. 7.31l.

® "The Conmi ssion ... considers that a Sol ononic sol ution
IS necessary: a mddle course between the retention of
capi tal punishnment and the abolition thereof nust be chosen
in the proposed bill of rights.” I1d. at 7.33.

® |d. at para. 7.36.

® |d. at para. 7.37.



[24]

[25]

Opinions regarding the death penalty differ substantially. There are
those who feel that the death penalty is a cruel and inhuman form of punishment.
Others are of the opinion that it is in some extreme cases the community's only
effective safeguard against violent crime and that it gives effect in such casesto the
retributive and deterrent purposes of punishment.*

He went on to say that policy in regard to the death penalty might be settled during negotiations on the
terms of aBill of Fundamental Rights, and that pending the outcome of such negotiations, execution of
death sentences which had not been commuted, would be suspended. He concluded his statement by

saying that:

The government wishes to see a speedy settlement of the future
constitutionality of thisform of punishment and urgesinterested partiesto joinin
the discussions on a Bill of Fundamental Rights*

The moratorium was in respect of the carrying out, and not the imposition, of the death sentence. The
death sentence remained alawful punishment and although the courts may possibly have beeninfluenced
by the moratorium, they continued to impose it in cases in which it was considered to be the "only
proper" sentence. According to the statistics provided to us by the Attorney General, 243 personshave
been sentenced to death since the amendment to section 277 in 1990, and of these sentences,

143 have been confirmed by the Appellate Division.

Inthe congtitutional negotiationswhich followed, theissue was not resolved. Instead, the
"Solomonic solution" was adopted.®®* The death sentence was, in terms, neither

% South African Governnent Heads of Argunent, Vol 1,
authorities, 32-34.

2 1d.

¥ This is apparent from the reports of the Technica
Comm ttee on Fundanental Rights and, in particular, the
Fourth to the Seventh reports, which were brought to our
attention by counsel. The reports show that the question
whet her the death penalty should be nade an exception to
the right to life was "up for debate" in the Negotiating
Counci | . The Sixth Report <contained the follow ng
references to the right to life:

Life: (1) Every person shall have the right tolife. (2) A
law in force at the commencenent of subsection (1) relating
to capital punishnent or abortion shall remain in force
until repealed or anended by the [legislature]. (3) No
sentence of death shall be carried out until the
[ Constitutional Assenbly] has pronounced finally on the
abolition or retention of capital punishnent.

[ Comment: The Council still has to decide on the inclusion
of this right and if so whether its formulation should
admt of qualification of the type suggested above. The
unqualified inclusion of the right will result in the
[ Constitutional Court] having to decide on the validity of
any lawrelating to capital punishnent or abortion.] Sixth
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sanctioned nor excluded, and it was | eft to the Constitutional Court to decide whether the
provisions of the pre-constitutional law making the death penalty acompetent sentencefor
murder and other crimes are consistent with Chapter Three of the Constitution. If they are,
the death sentence remains a competent sentence for murder in cases in which those
provisions are applicable, unless and until Parliament otherwise decides; if they are not,
itisour duty to say so, and to declare such provisions to be unconstitutional.

Section 11(2) - Cruel, Inhuman or Degrading Punishment

[26]

Death is the most extreme form of punishment to which a convicted criminal can be
subjected. Itsexecutionisfinal andirrevocable. It putsan end not only to theright to life
itself, but to al other persona rights which had vested in the deceased under Chapter
Three of the Constitution. It leaves nothing except the memory in others of what has been
and the property that passesto the deceased's heirs. Inthe ordinary meaning of the words,
the death sentence is undoubtedly acruel punishment. Once sentenced, the prisoner waits
on death row in the company of other prisoners under sentence of death, for the processes
of their appeals and the procedures for clemency to be carried out. Throughout this
period, those who remain on death row are uncertain of their fate, not knowing whether
they will ultimately be reprieved or taken to the gallows. Desathisacruel penalty and the
legal processes which necessarily involvewaiting in uncertainty for the sentenceto be set
aside or carried out, add to the cruelty. It is also an inhuman punishment for it
"...involves, by its very nature, a denia of the executed person's humanity” * and it is
degrading because it strips the convicted person of all dignity and treats him or her asan
object to be eliminated by the state. The question is not, however, whether the death
sentence is a cruel, inhuman or degrading punishment in the ordinary meaning of these
words but whether it is a crud, inhuman or degrading punishment within the meaning of
section 11(2) of our Condtitution.*® The accused, who rely on section 11(2) of the

Report, 15 July 1993 at 5.

In the Seventh Report the right to life was fornulated in the
terms in which it now appears in section 9 of the Constitution.
The report contained the foll owi ng comment:

[ Comment: The Ad Hoc Committee appointed by the Pl anning
Commttee recommends the unqualified inclusion of this
right in the Chapter. W support this proposal.] Seventh
Report, 29 July 1993 at 3.

* Furman v. Ceorgia, 408 U. S. 238, 290 (1972)(Brennan, J.,
concurring).

® Thi s has been the approach of certain of the justices of
the United States Suprene Court. Thus, Wite, J.,
concurring, who said in Furman v. Ceorgia, supra note 34,
at 312, that "[T]he inposition and execution of the death
penalty are obviously cruel in the dictionary sense", was
one of the justices who held in Gegg v CGeorgia, infra note
60, that capital punishnment was not per se cruel and
unusual punishnment within the neaning of the Fifth and
Fourteenth Amendnents of the United States Constitution.



[27]

Constitution, carry the initial onus of establishing this proposition.®

The Contentions of the Parties

The principal arguments advanced by counsel for the accused in support of their
contention that the imposition of the death penalty for murder is a "cruel, inhuman or
degrading punishment,” were that the death sentence is an affront to human dignity, is
inconsistent with the unqualified right to life entrenched in the Constitution, cannot be
corrected in case of error or enforced in amanner that is not arbitrary, and that it negates
the essential content of theright to life and the other rightsthat flow fromit. The Attorney
Genera argued that the death penalty is recognised as alegitimate form of punishmentin
many parts of the world, it is a deterrent to violent crime, it meets society's need for
adequate retribution for heinous offences, and it is regarded by South African society as
an acceptable form of punishment. He asserted that it is, therefore, not cruel, inhuman or
degrading within the meaning of section 11(2) of the Constitution. These arguments for
and against the death sentence are well known and have been considered in many of the
foreign authorities and casesto which wewerereferred. We must deal with them now in
the light of the provisions of our own Constitution.

The Effect of the Disparity in the Laws Governing Capital Punishment

[28]

One of the anomalies of the transition initiated by the Constitution is that the Criminal
Procedure Act does not apply throughout South Africa. Thisisaconsequence of section
229 of the Constitution which provides:

Subject to this Constitution, all laws which immediately before the
commencement of this Constitution were in force in any area which forms part of
the national territory, shall continue inforce in such area, subject to any repeal or

Burger, CJ., dissenting, refers in Furman's case at 379,

380, and 382 to a punishnent being cruel "in the
constitutional sense". See also, coments by Justice
Stewart, concurring in Furman's case at 309, "... the death

sentences now before us are the product of a |legal system
that brings them | believe, wthin the very core of the...
guarantee agai nst cruel and unusual punishnents...it is
clear that these sentences are 'cruel' in the sense that
t hey excessively go beyond, not in degree but in kind, the
puni shments that the |egislatures have determned to be
necessary [citing Wens v. United States, 217 U. S. 349
(1910)]...death sentences [inposed arbitrarily] are cruel
and unusual in the sane way that being struck by |ightning
is cruel and unusual".

% Matinkinca and Another v Council of State, Ci skei and
Anot her 1994 (1) BCLR 17 (Ck) at 34B-D; Qozeleni v Mnister
of Law and Order and Anot her 1994 (1) BCLR 75(E) at 87D E.
Cf. Kindler v Canada (M nister of Justice) (1992) 6 CRR
(2d) 193 at 214.
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[30]

[31]

amendment of such laws by a competent authority.

Prior to the commencement of the Congtitution, the Criminal Procedure Act was in force
only in the old Republic of South Africa. Its operation did not extend to the former
Transkel, Bophuthatswana, Venda or Ciskei, which were then treated by South African
law as independent states and had their own legidation. Although their respective
Criminal Procedure statutes were based on the South African legisation, there were
differences, including differences in regard to the death penaty. The most striking
differencein thisregard was in Ciskei, where the death sentence was abolished on June
8, 1990 by the military regime,*” the de facto government of the territory, and it ceased
from that date to be a competent sentence.®® These differences till exist,* which means
that the law governing the imposition of the death sentence in South Africaisnot uniform.
The greatest disparity is in the Eastern Cape Province. A person who commits murder
and is brought to trial in that part of the province which was formerly Ciskei, cannot be
sentenced to death, whilst a person who commits murder and is brought to trial in another
part of the same province, can be sentenced to death. Thereisno rationa reason for this
distinction, whichistheresult of history, and we asked for argument to be addressed to us
on the question whether this difference has a bearing on the congtitutionality of section
277(1)(a) of the Criminal Procedure Act.

Counsdl for the accused argued that it did. They contended that in the circumstancesSsection 277 was
not a law of general application (which is a requirement under section 33(1) for the
validity of any law which limitsa Chapter Three right), and that the disparate application
of the death sentence within South Africadiscriminates unfairly between those prosecuted
in the former Ciskel and those prosecuted el sewhere in South Africa, and offends against
the right to "equality before the law and to equal protection of the law."%°

If the disparity had been the result of legislation enacted after the Constitution had comeinto force the
challenge to the validity of section 277 on these grounds may well have been tenable.
Criminal law and procedure is anational competence and the national government could

% The Crimnal Procedure Second Anmendnent Decree, 1990,
Decree No. 16 of 1990 of the Council of State of the
Republic of C skei, 8 June 1990, as anended.

¥ S v Qqge and Another 1990 (2) SACR 654 (CKAD).

® In the former Transkei, Bophuthatswana and Venda the
death sentence was a conpetent verdict for nurder but the
provisions of the relevant statutes in Transkei and
Bophut hat swana are not identical to section 277. For the
purposes of this judgnent it is not necessary to anal yse
the differences, which relate in the main to the procedure
prescribed for appeals and the powers of the court on
appeal , procedures that are now subject to the provisions
of section 241(1) and (1A) of the Constitution, as anended
by the Constitution of the Republic of South Africa Third
Amendnent Act No. 13 of 1994.

% See section 8 of the Constitution.
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not without very convincing reasons have established a "safe haven™ in part of one of the
provinces in which the death penalty would not be enforced. The disparity is not,
however, the result of the legidative policy of the new Parliament, but a consequence of
the Constitution which brings together again in one country the parts that had been
separated under apartheid. The purpose of section 229 was to ensure an orderly
transition, and an inevitable consequence of its provisionsisthat therewill be disparities
in the law reflecting pre-existing regional variations, and that this will continue until a
uniform system of law has been established by the national and provincial legislatures
withintheir fields of competence as contemplated by Chapter Fifteen of the Congtitution.

The requirement of section 229 that existing laws shall continue to be in force subject to
the Constitution, makes the Constitution applicable to existing laws within each of the
geographic areas. These laws have to meet al the standards prescribed by Chapter
Three, and this no doubt callsfor consistency and parity of laws within the boundaries of
each of the different geographic areas. It does not, however, mean that there has to be
consistency and parity between the laws of the different geographic areas themselves.
Such a construction would defeat the apparent purpose of section 229, whichisto allow
different legal orders to exist side by side until a process of rationalisation has been
carried out, and would inappropriately expose a substantial part if not the entire body of
our statutory law to challenges under section 8 of the Constitution. It follows that
disparities between thelegal ordersin different parts of the country, consequent upon the
provisions of section 229 of the Constitution, cannot for that reason alone be said to
congtitute abreach of the equal protection provisions of section 8, or render the laws such
that they are not of general application.

I nternational and Foreign Comparative Law

[33]

The death sentence is a form of punishment which has been used throughout history by
different societies. It has long been the subject of controversy.*? As societies became

“ AK Entertainment CC v Mnister of Safety and Security
and Gthers 1995 (1) SACLR 130 (E) at 135-136.

“ An account of the history of the death sentence, the
grow h of the abolitionist novenent, and t he application of
the death sentence by South African courts is given by
Prof. B. van Niekerk in Hanged by the Neck Until You Are
Dead, (1969) 86 SALJ 457; Professor E. Kahn in The Death
Penalty in South Africa, (1970) 33 THRHR 108; and by
Prof essor G Devenish in The historical and jurisprudenti al
evol ution and background to the application of the death
penalty in South Africa and its relationship wth
constitutional and political reform SACI (1992) 1. For
analysis of trends in capital punishnment internationally,
see AWNESTY | NTERNATI ONAL, WWHEN THE STATE KI LLS. .. THE DEATH PENALTY
V. HUMAN RI GHTS (1989).
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more enlightened, they restricted the offences for which this penalty could be imposed.*®
The movement away from the death penaty gained momentum during the second half of
the present century with the growth of the abolitionist movement. In some countriesitis
now prohibited in all circumstances, in someit is prohibited save in times of war, and in
most countries that have retained it as a penalty for crime, its use has been restricted to
extreme cases. According to Amnesty International, 1,831 executions were carried out
throughout the world in 1993 as a result of sentences of death, of which 1,419 werein
China, which meansthat only 412 executions were carried out in the rest of the worldin
that year.** Today, capital punishment has been abolished as a penalty for murder either
specifically or in practice by almost half the countries of the world including the
democracies of Europe and our neighbouring countries, Namibia, Mozambique and
Angola® In most of those countries where it is retained, as the Amnesty Internationa
statistics show, it is seldom used.

In the course of the arguments addressed to us, we were referred to books and articles on the death
sentence, and to judgments dealing with challenges made to capital punishment in the courts of other
countries and in international tribunals. The international and foreign authorities are of value because
they analyse arguments for and against the death sentence and show how courts of other jurisdictions
have dealt with thisvexed issue. For that reason alone they require our attention. They may also haveto
be considered because of their relevance to section 35(1) of the Congtitution, which states:

In interpreting the provisions of this Chapter a court of law shall promote the values
whichunderlie an open and demacratic society based on freedom and equality and shall, where
applicable, have regard to public international law applicable to the protection of the rights
entrenched in this Chapter, and may have regard to comparable foreign case law.

Customary international law and theratification and accession to international agreements
isdealt with in section 231 of the Constitution which sets the requirements for such law
to be binding within South Africa. In the context of section 35(1), public international
law would include non-binding as well as binding law.* They may both be used under

® See generally, Amesty International, The Death Penal ty:
List of Abolitionist and Retentionist Countries (Decenber
1, 1993), Al Index ACT 50/02/94.

“ Amesty International, Update to Death Sentences and
executions in 1993, Al Index ACT 51/02/94.

® Supra note 43.

% J. Dugard in RGHTS AND CONSTI TUTI ONALI SM  THE NEW SOUTH
AFRI CAN LEGAL ORDER 192-195 (Dawid van Wk et al.eds., Juta &
Co., Ltd., 1994). Professor Dugard suggests, at 193-194,
that section 35 requires regard to be had to "all the
sources of international |awrecognised by article 38(1) of
the Statute of the International Court of Justice, ie:

(a) international conventions, whether general or
particul ar, establishing rules expressly recogni sed by
the contesting states;

(b) international custom as evidence of a general
practice accepted as | aw,
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the section as tools of interpretation. International agreements and customary
international law accordingly provide a framework within which Chapter Three can be
evaluated and understood, and for that purpose, decisions of tribunals dealing with
comparable instruments, such as the United Nations Committee on Human Rights,*’ the
Inter-American Commission on Human Rights*® the Inter-American Court of Human
Rights,*® the European Commission on Human Rights,* and the European Court of Human
Rights,®* and in appropriate cases, reports of specialised agencies such as the
International Labour Organisation may provide guidance asto the correct interpretation of
particular provisions of Chapter Three.

Capita punishment is not prohibited by public international law, and thisis afactor that has to be taken
into account in deciding whether it is cruel, inhuman or degrading punishment within the meaning of
section 11(2). Internationa human rights agreements differ, however, from our
Congtitution in that where the right to life is expressed in unqualified terms they either
deal specifically with the death sentence, or authorise exceptions to be made to the right
to life by law.>? Thishasinfluenced theway international tribunals have dealt with issues

(c) the general principles of Ilaw recognized by
civilized nations; [and]

(d) ... judicial decisions and the teachings of the
most highly qualified publicists of the various
nations, as subsidiary neans for the determ nation of
rules of [aw "

“ Established under article 28 of the International
Covenant on Givil and Political Rights (1 CCPR or
I nt ernati onal Covenant) 1966.

“ Established in terns of article 33 of the Anerican
Convention on Human Rights 1969.

®1d.

% Established in terns of article 19 of the European
Convention for the Protection of Human Rights and
Fundanent al Freedons, 1950 ("European Convention").

ld.

2 The pertinent part of article 6 of the I CCPR reads:

1. Every human being has the inherent
right to life. This right shall be protected by
| aw. No one shall be arbitrarily deprived of his
life.

2. ...sentence of death nmay be inposed

only for the npbst serious crinmes in accordance
wth the law in force at the tine of the
comm ssion of the crinme and not contrary to the
provi sions of the present covenant
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relating to capital punishment, and isrelevant to a proper understanding of such decisions.

Comparative"bill of rights" jurisprudence will no doubt be of importance, particularly in
the early stages of the transition when there is no developed indigenousjurisprudencein
this branch of the law on which to draw. Although we are told by section 35(1) that we
"may" have regard to foreign case law, it is important to appreciate that this will not
necessarily offer asafe guide to the interpretation of Chapter Three of our Constitution.
This has already been pointed out in a number of decisions of the Provincial and Local
Divisions of the Supreme Court,> and isimplicit in the injunction given to the Courtsin
section 35(1), which in permissive terms alowsthe Courtsto "have regard to" such law.
There is no injunction to do more than this.

When challenges to the death sentence in international or foreign courts and tribunals have failed, the
constitutionor theinternational instrument concerned haseither directly sanctioned capital punishment
or has specifically provided that the right to life is subject to exceptions sanctioned by law. The only
case to which we werereferred in which there were not such express provisionsin the Constitution, was
the decision of the Hungarian Constitutional Court. Therethe challenge succeeded and the death penalty
was declared to be unconstitutional .®

Our Constitution expresses theright to lifein an unqualified form, and prescribes the criteriathat have
to bemet for thelimitation of entrenched rights, including the prohibition of legislation that negatesthe
essential content of an entrenched right. In dealing with comparative law, we must bear in mind that we
are required to construe the South African Constitution, and not an international instrument or the
constitution of some foreign country, and that this has to be done with due regard to our legal system,
our history and circumstances, and the structure and language of our own Constitution.* We can derive
assistance from public international law and foreign case law, but we are in no way bound to follow it.

Capital Punishment in the United States of America

Article 4(2) of the Anerican Convention on Human Rights and
article 2 of the European Convention of Human Rights contain
simlar provisions. Article 4 of the African Charter of Human
an People's R ghts provides:

Human bei ngs are inviolable. Every human bei ng shall be
entitled to respect for his life and the integrity of his
person. No one may be arbitrarily deprived of this right.
(Enphasi s supplied)

% See S v Zuma and Two Ot hers, supra note 6.

* See, e.g., Qozeleni, supra note 36, at 80B-C, S v Botha
and Gthers 1994 (3) BCLR 93 (W at 110F-G

% Decision No. 23/1990 (X . 31.) AB of the (Hungarian)
Constitutional Court (George Feher trans.).

% The judgnent of Kentridge AJ in Sv Zuna and Two O hers,
supra note 6, discusses the relevance of foreign case |aw
in the context of the facts of that case, and denonstrates
the use that can be nmade of such authorities in appropriate
ci rcunst ances.
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The earliest litigation on the validity of the death sentence seemsto have been pursued in
the courts of the United States of America. It has been said there that the "Constitution
itself poses the first obstacle to [the] argument that capital punishment is per se
uncongtitutional".>” From the beginning, the United States Constitution recognised capital
punishment as lawful. The Fifth Amendment (adopted in 1791) refersin specific terms
to capital punishment and impliedly recognisesits validity. The Fourteenth Amendment
(adopted in 1868) obliges the states, not to "deprive any person of life, liberty, or
property, without due process of law" and it too impliedly recognises the right of the
states to make laws for such purposes.®® The argument that capital punishment is
unconstitutional was based on the Eighth Amendment, which prohibits cruel and unusual
punishment.®  Although the Eighth Amendment "has not been regarded as a static
concept"® and as drawing its meaning "from the evolving standards of decency that mark
the progress of a maturing society",%! the fact that the Congtitution recognises the
lawfulness of capital punishment has proved to be an obstacle in the way of the
acceptance of this argument, and thisis stressed in some of the judgments of the United
States Supreme Court.®?

Although challenges under state constitutions to the validity of the death sentence have been
successful,* the federal constitutionality of the death sentence as a legitimate form of punishment for
murder was affirmed by the United States Supreme Court in Gregg v. Georgia.** Both beforeand after

¥ Furman v. Georgia, supra note 34, at 418 (Powell, J.,
joined by Burger, CJ., Blacknun, J. and Rehnquist, J.,
di ssenti ng).

% See Furman v. Georgia, supra note 34.
% 1d.

® Gregg v. Georgia, 428 U S 153, 173 (1976)(Stewart,
Powel | and Stevens, JJ.).

“ Trop v. Dulles, 356 U S. 86, 101 (1958).

2 See Furman v. Georgia, supra note 34, at 380-384, and at
417-420 (Burger, CJ., and Powell, J., respectively,
di ssenting). See also, Gegg v. CGeorgia, supra note 60, at
176- 180; and Callins v Collins, 114 S . C. 1127
(1994) (j udgenent denying cert.)(Scalia, J., concurring).
Those who take the contrary view say that these provisions
do no nore than recognise the existence of the death
penalty at the time of the adoption of the Constitution
but do not exenpt it fromthe cruel and unusual puni shnent
cl ause. Furman v GCeorgia at 283-284 (Brennan, J.,
concurring); People v. Anderson, 493 P.2d 880, 886 (Cal
1972) (Wight, CJ.).

% See infra paras. 91-92.

® Supra note 60, at 187.
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Gregg's case, decisions upholding and rejecting challenges to death penalty statutes have divided the
Supreme Court, and haveled at timesto sharply-worded judgments® The decisionsultimately turned on
the votes of those judges who considered the nature of the discretion given to the sentencing authority
to be the crucial factor.

Statutes providing for mandatory death sentences, or too little discretion in sentencing, have been
rejected by the Supreme Court because they do not allow for consideration of factors peculiar to the
convicted person facing sentence, which may distinguish his or her case from other cases®® For the
same reason, statutes which alow too wide a discretion to judges or juries have also been struck down
onthe groundsthat the exercise of such discretion leadsto arbitrary results® Insum, therefore, if there
is no discretion, too little discretion, or an unbounded discretion, the provision authorising the death
sentence has been struck down as being contrary to the Eighth Amendment; where the discretion has
been"suitably directed and limited so asto minimisetherisk of wholly arbitrary and capriciousaction”, ®
the challenge to the statute has failed.®

Arbitrariness and I nequality

Basing his argument on the reasons which found favour with the majority of the United States Supreme
Court in Furman v. Georgia, Mr Trengove contended on behalf of the accused that the imprecise
language of section 277, and the unbounded discretion vested by it in the Courts, make its provisions
unconstitutional.

Section 277 of the Criminal Procedure Act provides:

Sentence of death

(D The sentence of death may be passed by a superior court only
and only in the case of aconviction for-

@ murder;
(b) treason committed when the Republicisin a state
of war;
% See, e.g., the concurring opinion of Scalia, J., in

Callins v. Collins, supra note 62; the opinions of
Rehnqui st, J., concurring in part and dissenting in part,
in Lockett v. Chio, supra note 66, at 628 et seq., and
di ssenting in Wodson v. North Carolina, supra note 66, at
308 et seq.

® Wodson v. North Carolina, 428 U'S. 280 (1976); Roberts wv.
Loui siana, 428 U.S. 325 (1976), reh'g denied 429 U S. 890 (1976);
Lockett v. Chio, 438 U S. 586 (1978)(system for inposing death
sentences invalid to the extent it precludes consideration by
sentencing jury or judge of potentially mitigating factors).

% See (G een v. Ceorgia 442 U.S. 95 (1979).
% regg v. Ceorgia, supra note 60, at 189.
®1d. See also, Proffitt v. Florida, 428 U S. 242 (1976).

The nature of the offence for which the sentence is inposed
is also relevant. Coker v. Georgia, 433 U S. 584 (1977).
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(c) robbery or attempted robbery, if the court finds
aggravating circumstances to have been present;

(d kidnapping;
(e) child-steding;
(f rape.

(2) The sentence of death shall be imposed-

@ after the presiding judge conjointly with the
assessors (if any), subject to the provisions of s 145(4)(a), or, in the case of
atrial by aspecial superior court, that court, with due regard to any evidence
and argument on sentence in terms of section 274, has made afinding on the
presence or absence of any mitigating or aggravating factors, and

(b) if the presiding judge or court, as the case may
be, with due regard to that finding, is satisfied that the sentence of deathis
the proper sentence.

(3) @ The sentence of death shall not beimposed upon
an accused who was under the age of 18 yearsat thetime of the commission
of the act which constituted the offence concerned.

(b) If in the application of paragraph (a) theage of an
accused is placed in issue, the onus shall be on the State to show beyond
reasonable doubt that the accused was 18 years of age or older at the
relevant time.

Under our court system questions of guilt and innocence, and the proper sentence to be
imposed on those found guilty of crimes, are not decided by juries. In capital cases,
whereit islikely that the death sentence may be imposed, judges sit with two assessors
who have an equa vote with the judge on the issue of guilt and on any mitigating or
aggravating factors relevant to sentence; but sentencing is the prerogative of the judge
aone. The Crimina Procedure Act alows afull right of appeal to persons sentenced to
death, including aright to dispute the sentence without having to establish anirregularity
or misdirection on the part of thetrial judge. The Appellate Divisionisempowered to set
the sentence aside if it would not have imposed such sentence itself, and it haslaid down
criteriafor the exercise of this power by itself and other courts.” If the person sentenced
to death does not appeal, the Appellate Division is nevertheless required to review the
case and to set aside the death sentence if it is of the opinion that it is not a proper
sentence.”

Mitigating and aggravating factorsmust beidentified by the Court, bearing in mind that theonusisonthe
State to prove beyond reasonable doubt the existence of aggravating factors, and to negative beyond

©“ Crimnal Procedure Act No. 51 of 1977, section
322(2A) (as anended by section 13 of Act No. 107 of 1990).

" ld. section 316A(4)(a).
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reasonable doubt the presence of any mitigating factors relied on by the accused.”? Dueregard must be
paid to the personal circumstances and subjective factors which might have influenced the accused
person's conduct,” and these factors must then be weighed up with the main objects of punishment,
which have been held to be: deterrence, prevention, reformation, and retribution.”* In this process
"[€]very relevant consideration shoul d receive the most scrupul ous care and reasoned attention”, ™ and the
death sentence should only be imposed in the most exceptional cases, where there is no reasonable
prospect of reformation and the objects of punishment would not be properly achieved by any other
sentence.”

There seems to meto belittle difference between the guided discretion required for the death sentence
inthe United States, and the criterialaid down by the Appellate Division for theimposition of the death
sentence. Thefact that the Appellate Division, acourt of experienced judges, takesthefinal decisionin
all casesis, in my view, more likely to result in consistency of sentencing, than will be the case where
sentencing isin the hands of jurorswho are offered statutory guidance asto how that discretion should
be exercised.

The argument that the imposition of the death sentence under section 277 is arbitrary and
capricious does not, however, end there. It also focuses on what is aleged to be the
arbitrariness inherent in the application of section 277 in practice. Of the thousands of
persons put on trial for murder, only avery small percentage are sentenced to death by a
trial court, and of those, alarge number escape the ultimate penalty on appeal.”” At every
stage of the process there is an element of chance. The outcome may be dependent upon

7 S v Nkwanyana and Qthers 1990 (4) SA 735 (A) at 743E-
T45A.

? S v Masina and Others 1990 (4) SA 709 (A at 718G H.

"Swv J 1989 (1) SA 669 (A at 682G "Cenerally speaking,
however, retribution has tended to yield ground to the
aspects of correction and prevention, and it is deterrence
(i ncluding prevention) which has been described as the
"essential', "all inportant', 'paranount' and 'universally
adm tted' object of punishnent". 1d. at 6821-J (cited with
approval in Sv P 1991 (1) SA 517 (A) at 523GH. C. Rv
Swanepoel 1945 AD 444 at 453-455.

» Per Holmes JAin Sv Letsolo 1970 (3) SA 476 (A at 477B
(cited with approval by N cholas AJAin S v Diamni 1992
(1) SA 18 (A at 311-32A in the context of the approach to
sentencing under section 322(2A)(b) of the Crimnal
Procedure Act No. 51 of 1977).

® S v Senonohi 1990 (4) SA 727 (A) at 734F-G S v
Nkwanyana, supra note 72, at 749A-D.

7 According to the statistics referred to in the am cus
brief of the South African Police approximately 9 000
mur der cases are brought to trial each year. In the nore
than 40 000 cases that have been heard since the anmendnent
to section 277 of the Crimnal Procedure Act, only 243
persons were sentenced to death, and of these sentences,
only 143 were ultimately confirnmed on appeal. See al so,
Deveni sh, supra note 42, at 8 and 13.
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factors such as the way the case is investigated by the police, the way the case is
presented by the prosecutor, how effectively the accused is defended, the personality and
particular attitude to capita punishment of the trial judge and, if the matter goes on
appeal, the particular judges who are selected to hear the case. Race™ and poverty are
also alleged to be factors.

Most accused facing a possible death sentence are unable to afford legal assistance, and are defended
under the pro deo system. The defending counsel is more often than not young and
inexperienced, frequently of a different race to his or her client, and if thisis the case,
usually hasto consult through an interpreter. Pro deo counsel are paid only anominal fee
for the defence, and generaly lack the financia resources and the infrastructural support
to undertake the necessary investigations and research, to employ expert witnessesto give
advice, including advice on matters relevant to sentence, to assemble witnesses, to
bargain with the prosecution, and generally to conduct an effective defence. Accused
persons who have the money to do so, are able to retain experienced attorneys and
counsel, who are paid to undertake the necessary investigations and research, and as a
result they arelesslikely to be sentenced to death than persons similarly placed who are
unable to pay for such services.”

®|n the amcus brief of Lawers for Human Rights, Centre
for Applied Legal Studies and the Society for the Abolition
of the Death Penalty in South Africa it is pointed out that
the overwhelmng majority of those sentenced to death are
poor and black. There is an enornous social and cultural
di vide between those sentenced to death and the judges
bef ore whom they appear, who are presently alnost all white
and mddle class. This in itself gives rise to problens
whi ch even the nost neticulous judge cannot avoid. The
formal trial proceedings are recorded in English or
Afri kaans, | anguages whi ch the judges understand and speak,
but which many of the accused may not understand, or of
whi ch they may have only an inperfect understanding. The
evi dence of wi tnesses and the discourse between the judge
and the accused often has to be interpreted, and the way
this is done influences the proceedings. The differences
in the backgrounds and culture of the judges and the
accused also cones into the picture, and is particularly
rel evant when the personal circunstances of the accused
have to be evaluated for the purposes of deciding upon the
sentence. All this is the result of our history, and with
the dem se of apartheid this wll change. Race and cl ass
are, however, factors that run deep in our society and
cannot sinply be brushed aside as no | onger being rel evant.

® 1 do not want to be understood as being critical of the
pro deo counsel who perform an invaluable service, often
under extrenely difficult conditions, and to whom the
courts are nuch indebted. But the unpalatable truth is
that nost capital cases involve poor people who cannot
afford and do not receive as good a defence as those who
have neans. In this process, the poor and the ignorant
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It needs to be mentioned that there are occasions when senior members of the bar act pro deo in
particularly difficult cases - indeed the present case affords an example of that, for Mr
Trengove and his juniors have acted pro deo in the proceedings before us, and the Legal
Resources Centre who have acted as their instructing attorneys, have done so without
charge. An enormous amount of research has gone into the preparation of the argument
and it is highly doubtful that even the wesalthiest members of our society could have
secured a better service than they have provided. But thisis the exception and not the
rule. Thismay possibly change as a result of the provisions of section 25(3)(e) of the
Congtitution, but there are limits to the available financial and human resources, limits
whicharelikely to exist for the foreseeabl e future, and which will continue to place poor
accused at a significant disadvantage in defending themselvesin capital cases.

It cannot be gainsaid that poverty, race and chance play rolesin the outcome of capital
cases and in the final decision asto who should liveand who should die. 1tissometimes
said that thisis understood by the judges, and as far as possible, taken into account by
them. But initself thisis no answer to the complaint of arbitrariness; on the contrary, it
may introduce an additional factor of arbitrariness that would also have to be taken into
account. Some, but not all accused persons may be acquitted because such allowances
are made, and others who are convicted, but not all, may for the same reason escape the
death sentence.®

In holding that the imposition and the carrying out of the death penalty in the cases then under
consideration constituted cruel and unusual punishment in the United States, Justice Douglas, concurring
in Furman v. Georgia, said that "[a]ny law which is nondiscriminatory on itsface may be
applied in such a way as to violate the Equal Protection Clause of the Fourteenth
Amendment." Discretionary statutes are:

..pregnant with discrimination and discrimination is an ingredient not
compatible with the idea of equal protection of the laws that isimplicit in the ban on
"cruel and unusua” punishments®
It was contended that we should follow this approach and hold that the factors to which | have
referred, make the application of section 277, in practice, arbitrary and capricious
and, for that reason, any resulting death sentence is cruel, inhuman and degrading
punishment.

have proven to be the nost vul nerable, and are the persons
nmost likely to be sentenced to death.

® See the comments of Curlews, J in [1991] SAJHR Vol. 7,
p. 229, arguing that judges who do not inpose the death
sentence when they should do so are not doing their duty.
"Let nme return to the point that troubles the authors:

"that a person's life may depend upon who sits in
judgnent.' O course this happens. | do not know why the
authors are so hesitant in saying so. Their own reasoni ng,
|l et alone their tables, proves this". 1d. at 230.

% Furman v. Ceorgia, supra note 34, at 257.
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The differences that exist between rich and poor, between good and bad prosecutions,
between good and bad defence, between severe and lenient judges, between judges who
favour capital punishment and those who do not, and the subjective attitudes that might be
brought into play by factors such as race and class, may in smilar ways affect any case
that comes before the courts, and is almost certainly present to some degree in al court
systems. Such factors can be mitigated, but not totally avoided, by allowing convicted
persons to appeal to ahigher court. Appeals are decided on the record of the case and on
findings made by the trial court. If the evidence on record and the findings made have
been influenced by these factors, there may be nothing that can be done about that on
appeal. Imperfection inherent in criminal trials means that error cannot be excluded; it
also meansthat personssimilarly placed may not necessarily receive similar punishment.
This needs to be acknowledged. What also needs to be acknowledged is that the
possibility of error will be present in any system of justice and that there cannot be
perfect equality as between accused personsin the conduct and outcome of criminal trials.
We have to accept these differences in the ordinary criminal cases that come before the
courts, even to the extent that some may go to gaol when others similarly placed may be
acquitted or receive non-custodial sentences. But death is different, and the question is,
whether this is acceptable when the difference is between life and death. Unjust
imprisonment isagreat wrong, but if it is discovered, the prisoner can be released and
compensated; but the killing of an innocent person isirremediable®

Inthe United States, the Supreme Court has addressed itself primarily to the requirement of due process.
Statutes have to be clear and discretion curtailed without ignoring the peculiar circumstances of each
accused person. Verdicts are set aside if the defence has not been adequate,® and persons sentenced to
death are allowed wide rights of appeal and review. This attempt to ensure the utmost procedural
fairness has itself led to problems. The most notorious is the "death row phenomenon” in which
prisonersclingto life, exhausting every possible avenue of redress, and using every deviceto put off the
date of execution, in the natural and understandable hope that there will be areprieve from the Courtsor
the executive. It iscommon for prisonersinthe United States to remain on death row for many years,

& "While this court has the power to correct
constitutional or other errors retroactively...it cannot,
of course, raise the dead." Suffolk D strict v. Watson and
O hers, 381 Mass. 648, 663 (1980) (Hennessy, CJ.)(plurality
deci si on hol ding the death penalty unconstitutionally cruel
under the Massachusetts State Constitution). "Death, in
its finality, differs nore fromlife inprisonnment than a
100-year prison term differs from one of only a year or
t wo. Because of the qualitative difference, there is a
corresponding difference in the need for reliability in the
determ nation that death is the appropriate punishnment in
a specific case". Wodson v. North Carolina, supra note
66, at 305 (Stewart, Powell and Stevens, JJ.).

8 Voyles v. Watkins, 489 F.Supp 901 (D.D.C.: N.D. M ss.

1980). See al so, People v. Frierson, 599 P.2d. 587 (1979).
Cf. Powell v. Alabama, 287 U. S. 45 (1932).
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and thisdragging out of the process has been characterised as being cruel and degrading.®* Thedifficulty
of implementing a system of capital punishment which on the one hand avoids arbitrariness by insisting
on ahigh standard of procedural fairness, and on the other hand avoids delaysthat in themselves are the
cause of impermissible cruelty and inhumanity, is apparent. Justice Blackmun, who sided with the
majority in Gregg's case, ultimately cameto the conclusion that it isnot possibleto design asystem that
avoids arbitrariness.®® To design a system that avoids arbitrariness and delays in carrying out the
sentence is even more difficult.

The United Statesjurisprudence has not resolved the dilemmaarising from the fact that the Constitution
prohibits cruel and unusua punishments, but also permits, and contemplates that there will be capital

punishment. The acceptance by a magjority of the United States Supreme Court of the proposition that
capital punishment is not per se unconstitutional, but that in certain circumstances it may be arbitrary,
and thus unconstitutional, has led to endless litigation. Considerable expense and interminable delays
result from the exceptionally-high standard of procedural fairness set by the United States courts in
attempting to avoid arbitrary decisions. The difficulties that have been experienced in following this
path, to which Justice Blackmun and Justice Scalia have both referred,® but from which they havedrawn
different conclusions, persuade me that we should not follow this route.

The Right to Dignity

Although the United States Constitution does not contain a specific guarantee of human
dignity, it has been accepted by the United States Supreme Court that the concept of human
dignity is at the core of the prohibition of "cruel and unusual punishment” by the Eighth
and Fourteenth Amendments® For Brennan J thiswas decisive of the question in Gregg

“ Furman v. Georgia, supra note 34, at 288-289 (Brennan,
J., concurring). Although in the United States prol onged
del ay extending even to nore than ten years has not been
held, in itself, a reason for setting aside a death
sentence, Richnond v. Lew s, 948 F.2d 1473, 1491 (9th Cr.
1990) (rejecting a claimthat execution after sixteen years
on death row woul d constitute curel and unusual punishnent
in violation of the Eighth and Fourteenth Anendnents), in
other jurisdictions a different view is taken.

It is part of the human condition that a condemmed man wi | |
take every opportunity to save his life through use of the
appel | at e procedure. If the appellate procedure enabl es
the prisoner to prolong the appellate hearings over a
period of years, the fault is to attributed to the
appel l ate system that permts such delay and not to the
pri soner who takes advantage of it. Appellate procedures
that echo down the years are not conpatible with capital
puni shnent . The death row phenonenon nust not becone
established as a part of our jurisprudence.

Pratt v Attorney-Ceneral for Jamaica, supra note 3, at 1014.

& Callins v. Collins, supra note 62, (Blackmun, J.,
di ssenti ng).

% 1d. (conpare Scalia, J., concurring, wth Blackmun, J.,
di ssenti ng).

¥ Trop v. Dulles, supra note 61, at 100. See al so, Furman
v. Georgia, supra note 34, at 270-281 (Brennan, J.,
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v. Georgia.

Thefatal constitutional infirmity in the punishment of death isthat it treats"members
of the human race as nonhumans, as objects to be toyed with and discarded. [It is] thus
inconsistent with the fundamental premise of the Clause that even the vilest criminal remains
ahuman being possessed of common human dignity."®

Under our constitutional order the right to human dignity is specifically guaranteed. It can only be
limited by legidlation which passes the stringent test of being 'necessary'. The weight given to human
dignity by Justice Brennan is wholly consistent with the values of our Constitution and the new order
established by it. It isalso consistent with the approach to extreme punishments followed by courtsin
other countries.

In Germany, the Federal Constitutional Court has stressed this aspect of punishment.

Respect for human dignity especially requires the prohibition of cruel, inhuman, and
degrading punishments. [The state] cannot turn the offender into an object of crime prevention
to the detriment of his constitutionally protected right to social worth and respect.®

That capital punishment constitutes a seriousimpairment of human dignity has al so been recognised by
judgments of the Canadian Supreme Court. Kindler v Canada® was concerned with the
extradition from Canada to the United States of two fugitives, Kindler, who had been
convicted of murder and sentenced to death in the United States, and Ng who was facing
a murder charge there and a possible death sentence. Three of the seven judges who
heard the cases expressed the opinion that the death penalty was cruel and unusual:

concurring); Gregg v Georgia, supra note 60, at 173; People
v. Anderson, supra note 62, at 895 ("The dignity of nman,
the individual and the society as a whole, is today
deneaned by our conti nued practice of capital
puni shnent . ").

% >regg v. Ceorgia, supra note 60, at 230 (Brennan, J.,
di ssenting) (quoting his opinion in Furman v. Georgia, at
273). See also, Furman v. Ceorgia, supra note 34, at 296,
where Brennan, J., concurring, states: "The country has
debated whether a society for which the dignity of the
i ndividual is the suprene value can, w thout a fundanental
i nconsi stency, follow the practice of deliberately putting
sone of its nmenbers to death.”

® [1977] 45 BVerfGE 187, 228 (Life Inprisonnent case)(as
translated in Kommers, supra note 18, at 316). The
statenment was nmade in the context of a discussion on
puni shment to be neted out in respect of nurders of wanton
cruelty. It was held that a life sentence was a conpetent
sentence as long as it allowed the possibility of parole
for a refornmed prisoner rehabilitated during his or her
time in prison.

% (1992) 6 CRR (2d) 193 SC
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It is the supreme indignity to the individual, the ultimate corporal
punishment, the final and complete lobotomy and the absolute and irrevocable
castration. [ltis] the ultimate desecration of human dignity...**

[61] Three other judges were of the opinion that:

[t]hereis strong ground for believing, having regard to the limited extent to which the
death penalty advances any valid penological objectives and the serious invasion of human
dignity it engenders, that the death penalty cannot, except in exceptional circumstances, be
justified in this country.*

In the result, however, the mgjority of the Court held that the validity of the order for extradition did not
depend upon the constitutionality of the death penalty in Canada, or the guaranteeinits Charter of Rights
against cruel and unusua punishment. The Charter was concerned with legidative and executive acts
carriedout in Canada, and an order for extradition neither imposed nor authorised any punishment within
the borders of Canada.

Theissuein Kindler's case was whether the action of the Minister of Justice, who had
authorised the extradition without any assurance that the death penalty would not be
imposed, was congtitutional. 1t was argued that this executive act was contrary to section
12 of the Charter which requires the executive to act in accordance with fundamental
principles of justice. The Court decided by amgority of four to threethat in the particular
circumstances of the case the decision of the Minister of Justice could not be set aside on
these grounds. In balancing the international obligations of Canada in respect of
extradition, and another purpose of the extradition legislation - to prevent Canada from
becoming a safe haven for criminas, against the likelihood that the fugitives would be
executed if returned to the United States, the view of the majority wasthat the decision to
returnthe fugitivesto the United States could not be said to be contrary to the fundamental
principles of justice. In their view, it would not shock the conscience of Canadians to
permit this to be done.

The International Covenant on Civil and Political Rights

[63]

Ng and Kindler took their cases to the Human Rights Committee of the United Nations,
contending that Canada had breached its obligations under the International Covenant on
Civil and Political Rights. Once again, there was a division of opinion within the
tribunal. In Ng's caseit was said:

The Committee is aware that, by definition, every execution of a sentence of death
may be considered to constitute cruel and inhuman treatment within the meaning of article 7 of
the covenant.®

“ |d. at 241 (per Cory, J, dissenting with Laner, CIC,
concurring). See also, Sopinka, J, dissenting (wth Laner,
CJC, concurring) at 220.

2 1d. at 202 (per La Forest, J)(L'Heureux-Dube and
Gont hier, JJ concurring).

% Ng v Canada, supra note 23, at 21.
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Therewas no dissent from that statement. But the International Covenant contains provisions permitting,
with some qualifications, the imposition of capital punishment for the most seriouscrimes. Inview of
these provisions, the majority of the Committee were of the opinion that the extradition of fugitivesto
acountry which enforces the death sentence in accordance with the requirements of the International
Covenant, should not be regarded as a breach of the obligations of the extraditing country. In Ng's
case, the method of execution which he faced if extradited was asphyxiation in a gas
chamber. Thiswasfound by amajority of the Committeeto involve unnecessary physica
and mental suffering and, notwithstanding the sanction given to capital punishment, to be
cruel punishment within the meaning of article 7 of the Internationa Covenant. In
Kindler's case, in which the complaint was delivered at the same time asthat inthe Ng's
case, but the decision was given earlier, it was held that the method of execution which
was by lethal injection was not a cruel method of execution, and that the extradition did
not in the circumstances constitute a breach of Canada's obligations under the International
Covenant.®

The Committee also held in Kindler's case that prolonged judicial proceedingsgiving riseto
the death row phenomenon does not per se congtitute cruel, inhuman or degrading
treatment. Therewere dissentsin both cases. Some Commissionersin Ng's case held that
asphyxiation was not crueller than other forms of execution. SomeinKindler's case held
that the provision of the International Covenant against the arbitrary deprivation of the
right to life took priority over the provisions of the International Covenant which allow
the death sentence, and that Canada ought not in the circumstances to have extradited
Kindler without an assurance that he would not be executed.

It should be mentioned herethat although articles 6(2) to (5) of the International Covenant
specifically allow the imposition of the death sentence under strict controls "for the most
serious crimes” by those countries which have not abolished it, it providesin article 6(6)
that "[n]othing in this article shall be invoked to delay or to prevent the abolition of
capita punishment by any State Party to the present Covenant." The fact that the
International Covenant sanctions capital punishment must be seen in this context. It
tolerates but does not provide justification for the death penalty.

Degspite these differences of opinion, what is clear from the decisions of the Human Rights
Committee of the United Nations is that the death penalty is regarded by it as cruel and
inhuman punishment within the ordinary meaning of those words, and that it was because
of the specific provisions of the International Covenant authorising the imposition of
capital punishment by member States in certain circumstances, that the words had to be
given anarrow meaning.

The European Convention on Human Rights

[68]

Similar issues were debated by the European Court of Human Rightsin Soering v United

% Joseph Kindler v Canada, United Nations Commttee on
Human Ri ghts, Comruni cation No 470/1991, 30 July 1993.
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Kingdom.*® This case was also concerned with the extradition to the United States of a
fugitive to face murder charges for which capital punishment was a competent sentence.
It was argued that this would expose him to inhuman and degrading treatment or
punishment in breach of article 3 of the European Convention on Human Rights. Article
2 of the European Convention protects the right to life but makes an exception in the case
of "the execution of a sentence of a court following [the] conviction of acrime for which
this penalty is provided by law." The majority of the Court held that article 3 could not
be construed as prohibiting all capital punishment, sinceto do so would nullify article 2.
It was, however, competent to test the imposition of capital punishment in particular cases
against the requirements of article 3 -- the manner in which it isimposed or executed, the
personal circumstances of the condemned person and the disproportionality to the gravity
of the crime committed, as well as the conditions of detention awaiting execution, were
capabl e of bringing the treatment or punishment received by the condemned person within
the proscription.

Onthefacts, it was held that extradition to the United States to face trial in Virginiawould expose the
fugitive to the risk of treatment going beyond the threshold set by article 3. The special factors
taken into account were the youth of the fugitive (he was 18 at the time of the murders), an
impaired mental capacity, and the suffering on death row which could endure for up to
eight yearsif hewere convicted. Additionally, although the offence for which extradition
was sought had been committed in the United States, the fugitive who was a German
national wasalso liableto betried for the same offencein Germany. Germany, which has
abolished the death sentence, also sought his extradition for the murders. There was
accordingly a choice in regard to the country to which the fugitive should be extradited,
and that choice should have been exercised in a way which would not lead to a
contravention of article 3. What weighed with the Court was the fact that the choice
facing the United Kingdom was not a choice between extradition to face apossible death
penalty and no punishment, but a choice between extradition to acountry which allowsthe
death penalty and onewhich doesnot. We arein acomparable position. A holding by us
that the desth penalty for murder is unconstitutional, does not involve a choice between
freedomand death; it invol ves a choice between death in the very few cases which would
otherwise attract that penalty under section 277(1)(a), and the severe penalty of life
imprisonment.

Capital Punishment in India

[70]

[71]

Inthe amicus brief of the South African Police, reliance was placed on decisions of the
Indian Supreme Court, and it is necessary to refer briefly to the way the law has
developed in that country.

Section 302 of the Indian Penal Code authorises the imposition of the death sentenceasa
pendty for murder. In Bachan Singh v State of Punjab,®® the constitutiondity of this
provision was put inissue. Article 21 of the Indian Constitution provides that:

% (1989) 11 EHRR 439 at paras. 103, 105 and 111.
® (1980) 2 SCC 684.
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No person shall be deprived of his life or personal liberty except according to procedure
established by law.

The wording of this article presented an obstacle to a challenge to the death sentence,
because there was a "law" which made provision for the death sentence. Moreover,
article 72 of the Constitution empowers the President and Governors to commute
sentences of death, and article 134 refers to the Supreme Court's powers on appeal in
cases where the death sentence has been imposed. It was clear, therefore, that capital
punishment was specifically contemplated and sanctioned by the framers of the Indian
Constitution, when it was adopted by them in November 1949.%

Counsel for the accused in Bachan Singh's case sought to overcome this difficulty by
contending that article 21 had to be read with article 19(1), which guarantees the
freedoms of speech, of assembly, of association, of movement, of residence, and the
freedom to engage inany occupation. These fundamental freedoms can only berestricted
under the Indian Constitution if the restrictions are reasonable for the attainment of a
number of purposes defined in sections 19(2) to (6). It was contended that theright to life
was basic to the enjoyment of these fundamenta freedoms, and that the death sentence
restricted them unreasonably in that it served no social purpose, its deterrent effect was
unproven and it defiled the dignity of the individual.

The Supreme Court analysed the provisions of article 19(1) and came to the conclusion,
for reasons that are not material to the present case, that the provisions of section 302 of
the Indian Penal Code did "not have to stand the test of article 19(1) of the
Condtitution."%® It went on, however, to consider "arguendo” what the outcome would be
if the test of reasonableness and public interest under article 19(1) had to be satisfied.

The Supreme Court had recognised in a number of cases that the death sentence served as a deterrent,
and the Law Commission of India, which had conducted an investigationinto capital punishmentin 1967,
had recommended that capital punishment be retained. The court held that in the circumstances it was
"for the petitioners to prove and establish that the death sentence for murder is so outmoded, unusual or
excessive as to be devoid of any rational nexus with the purpose and object of the legislation."®

The Court then dealt with international authorities for and against the death sentence, and with the
arguments concerning deterrence and retribution.’® After reviewing the arguments for and against the

 |d. at 730, para. 136.
% |d. at 709, para. 61.
® |d. at 712, para. 71.

01 have not yet dealt specifically with the issues of
deterrence, prevention and retribution, on which the
Attorney General placed reliance in his argunent. These
are all factors relevant to the purpose of punishnent and
are present both in capital punishnent, and in the
alternative of inprisonment. \Wether they serve to nake
capital punishnment a nore effective punishnment than
i nprisonnment is relevant to the argunent on justification,
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death sentence, the court concluded that:

...the question whether or not [the] death penalty serves any penological purposeis a
difficult, complex and intractable issue [which] has evoked strong, divergent views. For the
purpose of testing the constitutionality of theimpugned provisionsasto death penalty ... onthe
grounds of reasonableness in the light of Articles 19 and 21 of the Constitution, it is not
necessary for us to express any categorical opinion, one way or another, as to which of these
antithetical views, held by the Abolitionists and the Retentionists, iscorrect. Itissufficientto
say that the very fact that persons of reason, learning and light are rationally and deeply divided
in their opinion on thisissue, is ground among others, for rejecting the petitioners’ argument
that retention of death penalty in the impugned provision, is totally devoid of reason and
purpose.’®

It accordingly held that section 302 of the Indian Penal Code "violates neither the letter nor
the ethos of Article 19."1%2

The Court then went onto deal witharticle 21. It said that if article 21 wereto be expanded in
accordance with the interpretative principle applicableto legidlation limiting rights under
Article 19(1), article 21 would have to be read as follows:

No person shall be deprived of hislife or personal liberty except according
to fair, just and reasonable procedure established by avalid law.

And thus expanded, it was clear that the State could deprive aperson of hisor her life, by
"fair, just and reasonable procedure.” In the circumstances, and taking into account the
indications that capital punishment was considered by the framers of the constitution in
1949 to be avalid penalty, it was asserted that "by no stretch of the imagination can it be
said that death pendlty...either per se or because of its execution by hanging constitutes an
unreasonable, cruel or unusual punishment” prohibited by the Congtitution. %3

The wording of the relevant provisions of our Constitution are different. The question we have to
consider is not whether the imposition of the death sentencefor murder is"totally devoid of reason and
purpose’, or whether the death sentencefor murder "isdevoid of any rational nexus" with the purposeand
object of section 277(1)(a) of the Criminal Procedure Act. It iswhether in the context of
our Congtitution, the death penalty is cruel, inhuman or degrading, and if it is, whether it
can bejustified in terms of section 33.

and will be considered when that argunent is dealt wth.
For the nonment it is sufficient to say that they do not
have a bearing on the nature of the punishnent, and need
not be taken into account at this stage of the enquiry.

™ Supra note 96, at 729, para. 132.
102 |d

% Supra note 96, at 730-731, para. 136. For simlar
reasons, the death penalty was held not to be inconsistent
with the Constitution of Botswana, or with the Constitution
of the fornmer Bophut hat swana. S v Ntesang 1995 (4) BCLR
426 (Botswana); S v Chabalala 1986 (3) SA 623 (B AD).
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The Indian Pena Code leaves the imposition of the death sentence to the tria judge's
discretion. In Bachan Singh's case there was also a challenge to the constitutionality of
the legidation on the grounds of arbitrariness, aong the lines of the challenges that have
been successful in the United States. The magjority of the Court rejected the argument that
the imposition of the death sentence in such circumstances is arbitrary, holding that a
discretion exercised judicially by persons of experience and standing, in accordance with
principles crystallized by judicia decisions, is not an arbitrary discretion.’® To
complete the picture, it should be mentioned that long delays in carrying out the death
sentence in particular cases have apparently been held in Indiato be unjust and unfair to
the prisoner, and in such circumstances the death sentence isliable to be set aside.'®

TheRight to Life

[80]

[81]

[82]

The unqualified right to life vested in every person by section 9 of our Constitution is
another factor crucially relevant to the question whether the death sentence is cruel,
inhuman or degrading punishment within the meaning of section 11(2) of our Constitution.
In this respect our Constitution differs materialy from the Constitutions of the United
States and India. It aso differs materially from the European Convention and the
International Covenant. Yet in the cases decided under these constitutions and treaties
there were judges who dissented and held that notwithstanding the specific language of the
constitution or instrument concerned, capital punishment should not be permitted.

In some instances the dissent focused on the right to life. In Soering's case before the
European Court of Human Rights, Judge de Meyer, in a concurring opinion, said that
capital punishment is "not consistent with the present state of European civilisation™ 1%
and for that reason aone, extradition to the United Stateswould violate the fugitive'sright
to life.

In adissent in the United Nations Human Rights Committeein Kindler's case, Committee member
B. Wennergren also stressed the importance of the right to life.

Thevadue of lifeisimmeasurable for any human being, and theright to life enshrined
inarticle 6 of the Covenant isthe supreme humanright. Itisan obligation of States[P]artiesto
the Covenant to protect the lives of al human beings on their territory and under their

™ 1d. at 740, para. 165. Bhagwati J di ssented. The
di ssenting judgenent is not available to nme, but according
t 0 AWNESTY | NTERNATI ONAL, WWHEN THE STATE KILLS, supra note 42, at
147, Bhagwati J asserted in his judgenent that "[t]he
prevailing standards of human decency are inconpatible with [the] death
penal ty."

% Triveniben v State of CGujarat [1992] LRC(Const.) 425
(Sup. C. of India); Daya Singh v Union of India [1992]
LRC(Const.) 452 (Sup. C. of India).

% Supra note 95, at 484.
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jurisdiction. If issuesarisein respect of the protection of theright tolife, priority must not be
accordedto the domestic laws of other countriesor to (bilateral) treaty articles. Discretion of
any nature permitted under an extradition treaty cannot apply, asthereis no room for it under
Covenant obligations. Itisworth repeating that no derogation from a State's obligations under
article 6, paragraph 1, is permitted. This is why Canada, in my view, violated article 6,
paragraph 1, by consenting to extradite Mr. Kindler to the United States, without having secured
assurances that Mr. Kindler would not be subjected to the execution of the death sentence.'”’

Anindividual'sright to life has been described as"[t]he most fundamental of all humanrights', *® andwas
dealt with in that way in the judgments of the Hungarian Constitutional Court declaring capital
punishment to be unconstitutional .!* The challenge to the death sentence in Hungary was based on
section 54 of its Constitution which provides:

(2) Inthe Republic of Hungary everyone hastheinherent right to lifeand to
human dignity, and no one shall be arbitrarily deprived of these rights.

(2) No one shall be subjected to torture or to cruel or inhuman or degrading
punishment

Section 8, the counterpart of section 33 of our Constitution, provides that laws shall not
impose any limitations on the essential content of fundamental rights. According to the
finding of the Court, capital punishment imposed a limitation on the essential content of
the fundamentd rights to life and human dignity, iminating them irretrievably. Assuch
it was unconsgtitutional. Two factors are stressed in the judgment of the Court. First, the
rel ationship between the rights of life and dignity, and theimportance of theserightstaken
together. Secondly, the absolute nature of these two rights taken together. Together they
are the source of al other rights. Other rights may be limited, and may even be
withdrawn and then granted again, but their ultimate limit is to be found in the
preservation of the twin rights of life and dignity. These twin rights are the essential
content of all rights under the Constitution. Take them away, and all other rights cease.
| will deal later with the requirement of our Constitution that a right shall not be limited
in ways which negate its essential content. For the present purposes it is sufficient to
point to the fact that the Hungarian Court held capital punishment to be unconstitutiona on
the grounds that it isinconsistent with the right to life and the right to dignity.

Our Constitution does not contain the qualification found in section 54(1) of the
Hungarian constitution, which prohibits only the arbitrary deprivation of life. To that
extent, therefore, the right to life in section 9 of our Constitution is given greater
protection than it is by the Hungarian Constitution.

The fact that in both the United States and India, which sanction capital punishment, the
highest courts have intervened on constitutional groundsin particular casesto prevent the
carrying out of death sentences, because in the particular circumstances of such cases, it
would have been cruel to do so, evidences the importance attached to the protection of

7 Joseph Kindler v Canada, supra note 94, at 23.

% Per Lord Bridge in R v Honme Secretary, Ex parte
Bugdaycay (1987) AC 514 at 531G

% Supra note 55.



life and the strict scrutiny to which the imposition and carrying out of death sentencesare
subjected when a congtitutional challengeisraised. The same concernis apparent in the
decisions of the European Court of Human Rights and the United Nations Committee on
Human Rights. It led the Court in Soering's case to order that extradition to the United
States, in the circumstances of that case, would result in inhuman or degrading
punishment, and the Human Rights Committeeto declarein Ng's case that he should not be
extradited to face a possible death by asphyxiation in a gas chamber in California.

Public Opinion

[87]

[88]

[89]

The Attorney Genera argued that what is cruel, inhuman or degrading dependsto alarge
extent upon contemporary attitudes within society, and that South African society does not
regard the death sentence for extreme cases of murder as a cruel, inhuman or degrading
form of punishment. It was disputed whether public opinion, properly informed of the
different considerations, would in fact favour the death penalty. |1 am, however, prepared
to assume that it does and that the mgjority of South Africans agree that the death sentence
should be imposed in extreme cases of murder. The question before us, however, is not
what the mgjority of South Africans believe aproper sentence for murder should be. Itis
whether the Constitution allows the sentence.

Public opinion may have some relevance to the enquiry, but initself, it isno substitute for

the duty vested in the Courts to interpret the Constitution and to uphold its provisions
without fear or favour. If public opinion were to be decisive there would be no need for

constitutional adjudication. The protection of rights could then be left to Parliament,

which has a mandate from the public, and is answerable to the public for the way its
mandate is exercised, but this would be a return to parliamentary sovereignty, and a
retreat from the new legal order established by the 1993 Constitution. By the same token
the issue of the constitutionality of capital punishment cannot be referred to areferendum,

inwhich amajority view would prevail over thewishes of any minority. Thevery reason
for establishing the new legal order, and for vesting the power of judicial review of al

legislation in the courts, was to protect the rights of minorities and others who cannot
protect thelir rights adequately through the democratic process. Thosewho are entitled to

claimthis protection include the social outcasts and marginalised people of our society.

Itisonlyif thereisawillingnessto protect the worst and the weakest amongst us, that all

of us can be secure that our own rights will be protected.

This Court cannot allow itself to be diverted from its duty to act as an independent arbiter
of the Constitution by making choices on the basis that they will find favour with the
public.® Justice Powell'scomment in hisdissentin Furman v Georgia bears repetition:

" "The cruel or wunusual punishnent clause of the
California Constitution, I|ike other provisions of the
Decl aration of Rights, operates to restrain | egislative and
executive action and to protect fundanental individual and
mnority rights agai nst encroachnent by the mgjority. It
is the function of the court to examne legislative acts in
the light of such constitutional nandates to ensure that
the promse of the Declaration of Rights is a reality to
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...the weight of the evidence indicates that the public generally has not accepted
either themorality or the social merit of the views so passionately advocated by the
articulate spokesmen for abolition. But however one may assess amorphous ebb
and flow of public opinion generally on this volatile issue, thistype of inquiry lies
a the periphery - not the core - of thejudicial processin constitutional cases. The
assessment of popular opinion is essentialy a legislative, and not a judicial,
function.™*

So too does the comment of Justice Jackson in West Virginia Sate Board of Education v Bar nette:

[90]

[91]

The very purpose of aBill of Rights was to withdraw certain subjects from the vicissitudes of
political controversy, to place them beyond the reach of majorities and officials and to
establish them as legal principles to be applied by the courts. One'sright to life, liberty, and
property, to free speech, afree press, freedom of worship and assembly and other fundamental
rights may not be submitted to vote; they depend on the outcome of no elections.*?

Cruel, Inhuman and Degrading Punishment

The United Nations Committee on Human Rights has held that the death sentence by
definitionis cruel and degrading punishment. So has the Hungarian Constitutional Court,
and three judges of the Canadian Supreme Court. The death sentence has also been held
to be cruel or unusual punishment and thus unconstitutional under the state constitutions of
Massachusetts and California.'?

The CaliforniadecisionisPeople v. Anderson.*** Capital punishment was held by six of the

the individual (citations omtted)...Wre it otherw se, the
Legi sl ature woul d ever be the sole judge of the permssible

means and extent of punishnent and article |, section 6, of
the Constitution would be superfluous.™ Peopl e .
Anderson, supra note 62, at 888. Thi s was also the

approach of the President of the Hungarian Constitutional
Court in his concurring opinion on the constitutionality of
capital punishnent, where he said: "The Constitutional
Court is not bound either by the will of the majority or by
public sentinents." Supra note 55, at 12. See al so, G egg
v. Georgia, supra note 60, at 880. In the decisive
judgnent of the Court, Justices Stewart, Powell and
Stevens, accepted that "...the Ei ghth Amendnent denmands
nmore than that a chall enged punishnent be acceptable to
contenporary society. The Court also nust ask whether it
conports with the basic concept of human dignity at the
core of the Amendnent." (citation omtted)

M Supra note 34, at 443.
12319 U. S. 624, 638 (1943).

3 The Californian Constitution was subsequently anended
to sanction capital punishnent.

" Supra note 62.
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seven judges of the Californian Supreme Court to be "impermissibly cruel"'** under the
California Congtitution which prohibited cruel or unusual punishment. Also,

It degrades and dehumanizes all who participate in its processes. It is unnecessary to any
legitimate goal of the state and is incompatible with the dignity of man and the judicia
process.™®

In the Massachusetts decision in District Attorney for the Suffolk District v. Watson,'t
where the Congtitution of the State of Massachusetts prohibited cruel or unusual
punishment, the death sentence was also held, by six of the seven judges, to be
impermissibly cruel .8

In both cases the disjunctive effect of "or" was referred to as enabling the Courts to declare capital
punishment unconstitutional even if it was not "unusua”. Under our Constitution it will not meet the

requirements of section 11(2) if it is cruel, or inhuman, or degrading.

Proportionality is an ingredient to be taken into account in deciding whether a penalty is
cruel, inhuman or degrading.'® No Court would today uphold the congtitutionality of a

»old. at 899. The cruelty lay "...not only in the
execution itself and the pain incident thereto, but also in
t he dehumani zi ng effects of the |l engthy inprisonnent prior

to the execution during which the judicial and
adm ni strative procedures essential to due process of |aw
are carried out." Id. at 894 (citations omtted).

e 1d. at 899.
17381 Mass. 648 (1980).

wo " . [T]he death penalty 1is unacceptable under
contenporary standards of decency in its unique and
i nherent capacity to inflict pain. The nental agony is,
sinply and beyond question, a horror." 1d. at 664. "All
murderers are extrene offenders. Fine distinctions,
designed to select a very few from the nmany, are
i nescapably capricious when applied to nurders and

mur derers. " | d. at 665. “...[Alrbitrariness and
discrimnation...inevitably persist even under a statute
whi ch neets the demands of Furman." Id. at 670. "...[T]he
suprene punishnment of death, inflicted as it is by chance
and caprice, may not stand." Id. at 671. "The death

sentence itself is a declaration that society deens the
prisoner a nullity, less than human and unworthy to live.
But that negation of his personality carries through the
entire period between sentence and execution.” 1d. at 683
(Liacos, J., concurring).

"9 E. g., Coker v. Georgia, 433 U S. 782 (1977)(inposition
of the death penalty for rape violates due process
guar ant ees because the sentence is grossly di sproportionate
puni shment for a nonlethal offence). See also, Gegg v.
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satute that makes the death sentence a competent sentence for the cutting down of treesor
the killing of deer, which were capital offences in England in the 18" Century.'®® But
murder is not to be equated with such "offences.” The wilful taking of an innocent life
callsfor asevere penalty, and there are many countrieswhich till retain the death penalty
as a sentencing option for such cases. Disparity between the crime and the penalty isnot
the only ingredient of proportionality; factors such as the enormity and irredeemable
character of the death sentencein circumstances where neither error nor arbitrariness can
be excluded, the expense and difficulty of addressing the disparities which exist in
practice between accused persons facing similar charges, and which are due to factors
such as race, poverty, and ignorance, and the other subjective factors which have been
mentioned, are also factors that can and should be taken into account in dealing with this
issue. It may possibly be that none alone would be sufficient under our Constitution to
justify afinding that the death sentence is cruel, inhuman or degrading. But these factors
are not to be evaluated in isolation. They must be taken together, and in order to decide
whether the threshold set by section 11(2) has been crossed®?* they must be evauated
with other relevant factors, including the two fundamental rights on which the accused
rely, the right to dignity and the right to life.

The carrying out of the death sentence destroys life, which is protected without reservation under
section 9 of our Constitution, it annihilates human dignity which is protected under
section 10, elements of arbitrariness are present initsenforcement and it isirremediable.
Taking these factors into account, aswell as the assumption that | have made in regard to
public opinion in South Africa, and giving the words of section 11(2) the broader
meaning to which they are entitled at this stage of the enquiry, rather than a narrow

Ceorgia, supra note 60, at 187 ("[We nust consider whether
t he puni shnent of death is disproportionate in relation to
the crime for which it is inposed."), and Furman v.
Ceorgia, supra note 34, at 273 ("...a punishnment may be
degrading sinply by reason of its enormty.").

2 The Black Act: 9 George |I. C 22, as cited in E P
THOMPSON, VWHIGS AND HUNTERS, THE ORIG N OF THE BLACK Act 211
(Pant heon). The author notes that these provisions were
descri bed by Lord Chief Justice Hardw cke as "necessary for
the present state and condition of things and to suppress
m schi efs, which were growi ng frequent anong us."

2 This was the approach of Brennan, J., in Furman v.
Ceorgia, supra note 34, at 282 ("The test, then, wll
ordinarily be a cunulative one: If a punishnment is

unusual ly severe, if there is a strong probability that it
is inflicted arbitrarily, if it is substantially rejected
by contenporary society [a determ nation he nakes based on
the infrequency of wuse in relation to the nunber of
of fences for which such puni shnent nay apply], and if there
is no reason to believe that it serves any penal purpose
nore effectively than sone | ess severe puni shnent, then the
continued infliction of that punishnent violates the
[ cl ause prohibiting cruel and unusual punishnment].").
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meaning,'?> | am satisfied that in the context of our Constitution the death penalty is
indeed a cruel, inhuman and degrading punishment.

I s capital punishment for murder justifiable?

The question that now hasto be considered is whether the imposition of such punishment
is nonetheless justifiable as a penalty for murder in the circumstances contemplated by
sections 277(1)(a), 316A and 322(2A) of the Criminal Procedure Act.

It is difficult to conceive of any circumstances in which torture, which is specifically
prohibited under section 11(2), could ever be justified. But that does not necessarily
apply to capital punishment. Capital punishment, unlike torture, has not been absolutely
prohibited by public international law. It is therefore not inappropriate to consider
whether the death penalty is justifiable under our Congtitution as a penalty for murder.
This calls for an enquiry similar to that undertaken by Brennan Jin Furman's case'? in
dealing with the contention that "death is a necessary punishment because it prevents the
commission of capital crimes more effectively than any less severe punishment."'?* The
same question is addressed and answered in the negative inthe judgment of Wright CJin
People v Anderson.!® Under the United States Condtitution and the Californian
Constitution, which have no limitation clauses, thisenquiry had to be conducted within the
larger question of the definition of the right. With us, however, the question has to be
dealt with under section 33(1).

Section 33(1) of the Constitution provides, in part, that:

The rights entrenched in this Chapter may be limited by law of general application,
provided that such limitation-
@ shall be permissible only to the extent that it is-
(i) reasonable; and
(i) justifiable in an open
and democratic society based on freedom and equality; and
(b) shall not negate the essential content of the right
in question.

2 S v Zuma and Two Gt hers, supra note 6, para. 21.

2 Furman v. Georgia, supra note 34, at 300. Brennan, J.,
was dealing here with the proposition that "an unusually
severe and degradi ng punishnment may not be excessive in
vi ew of the purposes for which it is inflicted."

124 | d.

% "The Peopl e concede that capital punishnent is cruel to
the individual involved. They argue, however, that only
"unnecessary" cruelty is constitutionally proscribed, and
that if a cruel punishnment can be justified it is not
forbidden by article |, section 6, of the California
Constitution."” Supra note 62, at 895.
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Section 33(1)(b) goes on to provide that the limitation of certain rights, including the
rightsreferred to in section 10 and section 11 "shall, in addition to being reasonable as
required in paragraph (a)(l), also be necessary."

The Two-Stage Approach

[100]

[101]

[102]

[103]

Our Constitution deals with the limitation of rights through a general limitations clause.
As was pointed out by Kentridge AJ in Zuma's case,'* this calls for a "two-stage”
approach, inwhich abroad rather than anarrow interpretation is given to the fundamental
rights enshrined in Chapter Three, and limitations have to be justified through the
application of section 33. In thisit differs from the Constitution of the United States,
which does not contain alimitation clause, asaresult of which courtsin that country have
been obliged to find limits to constitutiona rights through a narrow interpretation of the
rights themselves. Although the "two-stage” approach may often produce the same result
as the "one-stage" approach,*?” this will not always be the case.

The practical consequences of this differencein approach are evident in the present case. In Gregg V.
Georgia, the conclusion reached in the judgment of the plurality was summed up as
follows:

In sum, we cannot say that the judgment of the Georgia legislature that capital
punishment may be necessary in some casesisclearly wrong. Considerationsof federalism, as
well as respect for the ability of alegislature to evaluate, in terms of its particular state the
moral consensus concerning the death penalty and its social utility as asanction, require usto
conclude in the absence of more convincing evidence, that the infliction of death as a
punishment for murder is not without justification, and isthus not unconstitutionally severe.!®

Under our Constitution, the position is different. It is not whether the decision of the State has been
shown to be clearly wrong; it is whether the decision of the State isjustifiable according to the criteria
prescribed by section 33. It is not whether the infliction of death as a punishment for
murder "is not without justification”, it is whether the infliction of death as a punishment
for murder has been shown to be both reasonabl e and necessary, and to be consistent with
the other requirements of section 33. It isfor the legidature, or the party relying on the
legidation, to establish thisjustification, and not for the party challenging it to show that
it was not justified.?®

The Application of Section 33

The criteria prescribed by section 33(1) for any limitation of the rights contained in
section 11(2) are that the limitation must be justifiable in an open and democratic society

% S v Zuma and Two Ot hers, supra note 6.

2 Attorney- General of Hong Kong v Lee Kwong-Kut, (1993)
AC 951 at 970-972 (PC).

% Supra note 60, at 186-187.

2 S v Zuma and Two Ot hers, supra note 6.
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based on freedom and equality, it must be both reasonable and necessary and it must not
negate the essential content of the right.

The limitation of constitutional rights for a purpose that is reasonable and necessary in a
democratic society involves the weighing up of competing values, and ultimately an
assessment based on proportionality.’®* This is implicit in the provisions of section
33(1). The fact that different rights have different implications for democracy, and in the
case of our Constitution, for "an open and democratic society based on freedom and
equality”, means that there is no absolute standard which can be laid down for
determining reasonableness and necessity. Principles can be established, but the
application of those principlesto particular circumstances can only be done on a case by
case basis. Thisisinherent in the requirement of proportionality, which calls for the
balancing of different interests. In the balancing process, the relevant considerationswill
include the nature of theright that islimited, and itsimportance to an open and democratic
society based on freedom and equality; the purpose for which the right islimited and the
importance of that purpose to such a society; the extent of the limitation, its efficacy, and
particularly where the limitation has to be necessary, whether the desired ends could
reasonably be achieved through other meansless damaging to theright in question. Inthe
process regard must be had to the provisions of section 33(1), and the underlying values
of the Constitution, bearing in mind that, as a Canadian Judge has said, "the role of the
Court is not to second-guess the wisdom of policy choices made by legislators."*3

Limitation of Rightsin Canada

[105]

In dealing with this aspect of the case, Mr Trengove placed considerable reliance on the
decision of the Canadian Supreme Court in Rv Oakes.** The Canadian Charter of Rights,
as our Constitution does, makes provision for the limitation of rights through a genera
clause. Section 1 of the Charter permits such reasonable limitations of Charter rights"as
can be demonstrably justified in a free and democratic society.” In Oakes case it was
held that in order to meet this requirement alimitation of a Charter right had to be directed
to the achievement of an objective of sufficient importance to warrant the limitation of the
right in question, and that there had also to be proportionality between the limitation and

B0 A proportionality test is applied to the limtation of
fundanental rights by the Canadian courts, the German
Federal Constitutional Court and the European Court of
Human Rights. Although the approach of these Courts to

proportionality is not identical, all recognise that
proportionality 1is an essential requi renent of any
legitimate l[imtation of an ent renched right.

Proportionality is also inherent inthe different |evels of
scrutiny applied by United States courts to governnental
action.

Bl Reference re ss. 193 and 195(1)(c) of the Crimnal Code
of Manitoba, infra note 135.

2(1986) 19 CRR 308.
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suchobjective. Inafrequently-cited passage, Dickson CJC described the components of
proportionality asfollows:

There are, in my view, three important components of a proportionality test.
First, the measures adopted must be carefully designed to achieve the objective in
guestion. They must not be arbitrary, unfair or based on irrational considerations. In
short, they must be rationally connected to the objective. Second, the means, eveniif
rationally connected to the objective in this first sense, should impair "as little as
possible" theright or freedomin question: Rv BigM Drug Mart Ltd. at p. 352. Third,
there must be a proportionality between the effects of the measures which are
responsible for limiting the Charter right or freedom, and the objective which has
been identified as of "sufficient importance”. ***

Although there is a rational connection between capital punishment and the purpose for which it is
prescribed, the elementsof arbitrariness, unfairnessand irrationality in theimposition of the penalty, are
factors that would have to betaken into account in the application of the first component of thistest. As
far as the second component is concerned, the fact that a severe punishment in the form of life
imprisonment is avail able as an alternative sentence, would berelevant to the question whether the death
sentenceimpairstheright aslittleaspossible. Andas| will show later, if all relevant considerationsare
taken into account, it is at least doubtful whether a sentence of capital punishment for murder would
satisfy the third component of the Oakes test.

The second requirement of the Oakes test, that the limitation should impair the right "as
little as possible" raises afundamental problem of judicial review. Can, and should, an
unel ected court substitute its own opinion of what isreasonable or necessary for that of an
elected legidature? Since the judgment in R v Oakes, the Canadian Supreme Court has
shown that it is sengitive to this tension, which is particularly acute where choices have
to be made in respect of matters of policy. In Irwin Toy Ltd v Quebec (Attorney
General),*** Dickson CJ cautioned that courts, "must be mindful of the legidature's
representative function.” In Referencere ss. 193 and 195 (1)(c) of the Criminal Code
(Manitoba),**® it was said that "the role of the Court is not to second-guess the wisdom of
policy choices made by ...legidators’; and in R v Chaulk, that the means must impair the
right "as little as is reasonably possible".** Where choices have to be made between
"differing reasonable policy options', the courtswill allow the government the deference
due to legidators, but "[will] not give them an unrestricted licence to disregard an
individual's Charter Rights. Where the government cannot show that it had a reasonable
basis for concluding that it has complied with the requirement of minimal impairment in
seeking to attain its objectives, the legidation will be struck down."**’

:1d. at 337.
34 (1989) 39 CRR 193 at 248.
% (1990) 48 CRR 1 at 62.
1% (1991) 1 CRR (2d) 1 at 30.
¥ Per La Forest J in Tetreault-Gadoury v Canada
(Enpl oynent and I mm gration Conm ssion) (1991), 4 CRR(2d)

12 at 26. See also, Rodriquez v British Colunbia (AQ
(1994) 17 CRR(2d) 192 at 222 and 247.



Limitation of Rightsin Germany
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The German Constitution does not contain ageneral limitations clause but permits certain
basic rights to be limited by law. According to Professor Grimm,*® the Federal

Constitutional Court alows such limitation "only in order to make conflicting rights
compatible or to protect the rights of other persons or important community interests...any

restriction of human rights not only needs constitutionally valid reasons but also hasto be
proportional to the rank and importance of theright at stake." Proportionality iscentral to

the process followed by the Federal Constitutional Court in its adjudication upon the
limitation of rights. The Court has regard to the purpose of the limiting legidation,

whether the legidation is suitable for the achievement of such purpose, which bringsinto

consideration whether it in fact achieves that purpose, is necessary therefor, and whether
aproper balance has been achieved between the purpose enhanced by the limitation, and

the fundamental right that has been limited.™®*® The German Constitution also has a
provision similar to section 33(1)(b) of our Constitution, but the Court apparently avoids
making use of this provision,’* preferring to deal with extreme limitations of rights
through the proportionality test.

Limitation of Rights Under the European Convention

The European Convention also has no general limitations clause, but makes certain rights
subject to limitation according to specified criteria.  The proportionality test of the
European Court of Human Rights calls for abalancing of ends and means. The end must
be a"pressing social need" and the means used must be proportionate to the attainment of
such an end. The limitation of certain rights is conditioned upon the limitation being
"necessary in ademocratic society” for purposes defined in the relevant provisions of the

% Dieter Ginmm Human Rights and Judicial Review in
Germany, in HuwaN RIGHTS AND JuDiClAL REVIEW A COWPARATI VE
PERSPECTI VE 267, 275 (David H Beatty, ed., Martinus Nijhoff
publ .) (1994). Prof. Gimmis presently a nenber of the
German Federal Constitutional Court.

B 1d. For a discussion of the application of the
principle of proportionality in German Constitutional
jurisprudence, see CURRIE, THE CONSTITUTION OF THE FEDERAL
RepuBLIC oOF GERMANY 18-20, 307-310 (Univ. of Chicago
Press) (1994). Prof. Currie outlines the genesis of
proportionality, intimated in the Magna Carta and generally
described by Blackstone, and notes that it was further
devel oped by Carl CGottleib Svarez, a cel ebrated thinker of
t he Cer man Enl i ght ennent . " Svar ez i nsi sted on
proportionality both between ends and neans and between
costs and benefits; both aspects of the principle are
reflected in the jurisprudence of the Constitutional
Court." Currie at 307.

1“0 Currie, id., at 178, note 15 and acconpanying text.
See also infra note 161.
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Convention. The nationa authorities are allowed a discretion by the European Court of
HumanRightsin regard to what is necessary - amargin of appreciation - but not unlimited
power. The"margin of appreciation” that is allowed varies depending upon the nature of
the right and the nature and ambit of the restriction. A balance has to be achieved
between the general interest, and theinterest of theindividual .*** Where the limitation is
to a right fundamental to democratic society, a higher standard of judtification is
required;*? so too, where alaw interferes with the "intimate aspects of private life."'*
Onthe other hand, in areas such asmorals or social policy greater scopeisallowed to the
national authorities.*** The jurisprudence of the European Court of Human Rights
provides some guidance as to what may be considered necessary in ademocratic society,
but the margin of appreciation allowed to national authorities by the European Court must
be understood as finding its place in an international agreement which has to
accommodate the sovereignty of the member states. It isnot necessarily asafeguideasto
what would be appropriate under section 33 of our Congtitution.

| s Capital Punishment for Murder Justifiable under the South African Constitution?

In Zuma's case, Kentridge AJ pointed out that the criteria developed by the Canadian
Courts for the interpretation of section 1 of the Canadian Charter of Rights may be of
assistance to our Courts, but that there are differences between our Constitution and the
Canadian Charter which have a bearing on the way in which section 33 should be dealt
with. Thisisequally true of the criteria developed by other courts, such as the German
Constitutional Court and the European Court of Human Rights. Like Kentridge AJ, "l see
no reason in this case... to attempt to fit our analysis into the Canadian pattern,"* or for
that matter to fit it into the pattern followed by any of the other courts to which reference
has been made. Section 33 prescribes in specific terms the criteriato be applied for the
limitation of different categories of rights and it isin the light of these criteria that the
death sentence for murder hasto be justified.

"Every person” is entitled to claim the protection of the rights enshrined in Chapter Three, and "no"
person shall be denied the protection that they offer. Respect for life and dignity which areat the heart
of section 11(2) are values of the highest order under our Constitution. The carrying out

“ Rv France (1993) 16 EHRR 1, para. 63.

“2 Handysi de v United Kingdom (1979-80) 1 EHRR 737, para.
49.

¥ Dudgeon v United Kingdom (1981) 4 EHRR 149, para. 52;
Norris v Ireland (1988) 13 EHRR 186, para. 46; Modinos v
Cyprus (1993) 16 EHRR 485.

wam . [T]he margin of appreciation available to the
| egislature in inplenenting social and economc policies
should be a wide one..." Janes v United Kingdom (1986) 8

EHRR 123, para. 46. See also, Lithgow v United Kingdom
(1986) 8 EHRR 329, para. 122.

Y Sv Zuma and Two Gt hers, supra note 122, para. 35.



of the death penalty would destroy these and all other rightsthat the convicted person has,
and aclear and convincing case must be made out to justify such action.

[112] The Attorney General contended that the imposition of the death penalty for murder inthe
most serious cases could be justified according to the prescribed criteria. The argument
went asfollows. The death sentence meets the sentencing requirementsfor extreme cases
of murder more effectively than any other sentence can do. It hasagreater deterrent effect
than life imprisonment; it ensures that the worst murderers will not endanger the lives of
prisoners and warders who would be at risk if the "worst of the murderers’ were to be
imprisoned and not executed; and it also meetsthe need for retribution which is demanded
by society as a response to the high level of crime. In the circumstances presently
prevailing in the country, it is therefore a necessary component of the criminal justice
sysem. This, he said, is recognised by the Appellate Division, which only confirms a
death sentence if it is convinced that no other sentence would be a proper sentence.

The Judgements of the Appellate Division

[113] The decisions of the Appellate Division to which the Attorney General referred are only
of limited relevance to the questionsthat have to be decided in the present case. Thelaw
which the Appellate Division has applied prescribes that the death sentence is a
competent sentence for murder in a proper case. The Appellate Division has reserved
this sentence for extreme cases in which the maximum punishment would be the
appropriate punishment. Were it to have done otherwise, and to have refused to pass
death sentences, it would in effect have been saying that the death sentence is never a
proper sentence, and that section 277(1)(a) should not be enforced. Thiswas not within
its competence. The criteria set by the Appellate Division for the passing of a death
sentence for murder are relevant to the argument on arbitrariness, and also provide abasis
for testing the justifiability of such a pendty. They do not, however, do more than that.

The Judgement of the Tanzanian Court of Appeal

[114] There is support for part of the Attorney Generad's argument in the judgment of the
Tanzanian Court of Appeal in Mbushuu and Another v The Republic.**’ It was held in
this case that the death sentence amounted to cruel and degrading punishment, which is
prohibited under the Tanzanian Constitution, but that despite this finding, it was not
unconstitutiona . The Constitution authorised derogationsto be made from basic rightsfor
legitimate purposes, and a derogation was lawful if it was not arbitrary, and was
reasonably necessary for such purpose. The legitimate purposes to which the death
sentence was directed was a constitutional requirement that "everyone'sright to life shall
be protected by law." The death sentence was amandatory penalty for murder, but it was
not considered by the Court to be arbitrary because decisions asto guilt or innocence are
taken by judges. There was no proof one way or the other that the death sentence was

¥ S v Senonohi, supra note 76, at 734F-G
¥ Crimnal Appeal No. 142 of 1994; 30 January 1995.
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necessarily amore effective punishment than along period of imprisonment. Inthe view
of the Court, however, it was for society and not the courts to decide whether the death
sentence was a necessary punishment. The Court was satisfied that society favoured the
death sentence, and that in the circumstances "the reasonabl e and necessary"” standard had
been met. Accordingly, it held that the death sentence was alawful derogation from the
prohibition of cruel and degrading punishment, and thus valid.

The approach of the Tanzanian Court of Appeal to issues concerning the limitation of basic rights seems
to have been influenced by the language of the Tanzanian Congtitution,*® and rules of interpretation
developed by the Courts to deal with that language. The relevant provisions of our Constitution are
different and the correct approach to the interpretation of the limitations clause must be found in the
language of section 33 construed in the context of the Constitution asawhole. It isfor the Court, and
not society or Parliament, to decide whether the death sentence is justifiable under the provisions of
section 33 of our Constitution.** In doing so we can have regard to societal attitudes in evaluating
whether the legislation is reasonable and necessary, but ultimately the decision must be ours. If the
decision of the Tanzanian Court of Appeal is inconsistent with this conclusion, | must express my
disagreement with it.

Deterrence

The Attorney Genera attached considerable weight to the need for a deterrent to violent
crime. He argued that the countries which had abolished the death penalty were on the
whole developed and peaceful countries in which other penalties might be sufficient
deterrents. We had not reached that stage of development, hesaid. If inyearsto comewe
did so, we could do away with the death penalty. Parliament could decide when that time
has come. At present, however, so the argument went, the death sentence is an
indispensable weapon if we are serious about combatting violent crime.

The need for astrong deterrent to violent crimeisan end the validity of whichisnot open
to question. The stateis clearly entitled, indeed obliged, to take action to protect human
life against violation by others. In all societies there are laws which regulate the
behaviour of people and which authorise the imposition of civil or criminal sanctionson
those who act unlawfully. This is necessary for the preservation and protection of
society. Without law, society cannot exist. Without law, individualsin society have no
rights. The level of violent crime in our country has reached alarming proportions. It
poses a threat to the transition to democracy, and the creation of development
opportunities for all, which are primary goals of the Constitution. The high level of
violent crime is a matter of common knowledge and is amply borne out by the statistics

¥ 1d., wherein Ramadhani JA., highlights with respect to
the Republic of Tanzania Constitution, that article 30(2)
provides that |aws, and actions taken in accordance wth
such [ aws, shall not be invalidated under the Constitution
if such laws (or actions) nmake provision, inter alia, for
"ensuring that the rights and freedom of other or the
public interest are not prejudiced by the m suse of the
i ndividual rights and freedom" |Id. at p. 23. The judgnent
refers to "derogations”" and not to "limtations".

1“9 See di scussion on public opinion supra paras. 87 to 89.
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provided by the Commissioner of Police in his amicus brief. The power of the State to
impose sanctions on those who break the law cannot be doubted. It is of fundamental
importance to the future of our country that respect for the law should be restored, and that
dangerous criminals should be apprehended and dealt with firmly. Nothing in this
judgment should be understood as detracting in any way from that proposition. But the
guestion is not whether criminals should go free and be allowed to escape the
consequences of their anti-social behaviour. Clearly they should not; and equally clearly
those who engage in violent crime should be met with the full rigour of the law. The
guestion is whether the death sentence for murder can legitimately be made part of that
law. And this depends on whether it meets the criteria prescribed by section 33(1).

The Attorney General pointed to the substantial increase in the incidence of violent crime
over the past five years during which the death sentence has not been enforced. He
contended that this supported his argument that imprisonment is not a sufficient deterrent,
and that we have not yet reached the stage of development where we can do without the
death sentence. Throughout this period, however, the death sentence remained a lawful
punishment, and wasin fact imposed by the courts athough the sentences were not carried
out.*® The moratorium was only announced formally on 27 March 1992.2** A decision
could have been taken at any time to terminate the moratorium on executions, and none of
the criminals had any assurance that the moratorium would still be in place if they were
to be caught, brought to trial, convicted and sentenced to death.

The cause of the high incidence of violent crime cannot simply be attributed to the failure to carry out
the death sentences imposed by the courts. The upsurgein violent crime came at atime of great social
change associated with palitical turmoil and conflict, particularly during the period 1990 to 1994. Itis
facile to attribute the increase in violent crime during this period to the moratorium on executions.**
It wasaprogression that started before the moratorium was announced. Thereare many factorsthat have
to be taken into account in looking for the cause of this phenomenon. It is a matter of common
knowledge that the political conflict during this period, particularly in Natal and the Witwatersrand,
resultedin violence and destruction of akind not previously experienced. No-go areas, randomkillings
on trains, attacks and counter attacks upon political opponents, created a violent and unstable
environment, manipulated by political dissidents and criminal elements alike.

Homel essness, unemployment, poverty and the frustration consequent upon such conditions are other
causes of the crime wave. And there is also the important factor that the police and prosecuting
authorities have been unable to cope with this. The statistics presented in the police amicus brief
show that most violent crimeis not solved, and the Attorney Genera confirmed that the
risk of a crimina being apprehended and convicted for such offences is somewhere
between 30 and 40 per cent. Throughout the period referred to by the Attorney Genera
the death sentence remained on the statute book and wasimposed on convicted murderers

1 S v W1993(2) SACR 74, at 76HI.

® In the Statenent of Mnister of Justice dated 27 March
1992, supra note 31, para. 22.

%2 | ndeed, such a hypothesis is not born out by the

statistics analysed by Justice Didcott in his concurring
opi nion at para 182.
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when the Courts considered it appropriate to do so.

We would be deluding ourselves if we were to believe that the execution of the few
persons sentenced to death during this period, and of a comparatively few other people
each year from now onwards will provide the solution to the unacceptably high rate of
crime. There will always be unstable, desperate, and pathological people for whom the
risk of arrest and imprisonment provides no deterrent, but there is nothing to show that a
decision to carry out the death sentence would have any impact on the behaviour of such
people, or that there will be more of them if imprisonment is the only sanction. No
information was placed before us by the Attorney General in regard to the rising crime
rate other than the bare statistics, and they alone prove nothing, other than that we are
living in aviolent society in which most crime goes unpunished - something that we all
know.

The greatest deterrent to crime is the likelihood that offenders will be apprehended,
convicted and punished. It isthat whichis presently lacking in our crimina justice system,
and itisat thislevel and through addressing the causes of crime that the State must seek
to combat |awlessness.

In the debate as to the deterrent effect of the death sentence, the issue is sometimes dealt
with as if the choice to be made is between the death sentence and the murder going
unpunished. That is of course not so. The choice to be made is between putting the
criminal to death and subjecting the crimina to the severe punishment of along term of
imprisonment which, in an appropriate case, could be asentence of lifeimprisonment.*>
Both are deterrents, and the question is whether the possibility of being sentenced to
death, rather than being sentenced to life imprisonment, hasamarginally greater deterrent
effect, and whether the Constitution sanctions the limitation of rights affected thereby.

In the course of hisargument the Attorney General contended that if sentencesimposed by the Courts
on convicted criminals are too lenient, the law will be brought into disrepute, and members of society
will then take the law into their own hands. Law is brought into disrepute if the justice system is
ineffective and criminals are not punished. But if the justice system is effective and criminals are
apprehended, brought to trial and in serious cases subjected to severe sentences, thelaw will not fall into
disrepute. We have made the commitment to "a future founded on the recognition of human rights,
democracy and peaceful co-existence...for all South Africans."> Respect for life and dignity liesat the

% Since 1991, section 64 of the Correctional Service Act
8 of 1959 has provided that a person sentenced to life
inprisonnent may only be released from prison in the
follow ng circunstances: (a) the advisory rel ease board
"Wth due regard to the interest of society", recomends
that the prisoner be released and (b) the Mnister of
Correctional Services accepts that recommendation and
authorizes the release of the prisoner. This neans that
the Mnister of Correctional Services nust accept
responsibility for the release of the prisoner, and can
only do so if the advisory release board is in favour of
the prisoner being rel eased.

» This statenent is taken fromthe provision on National
Reconci l i ati on.
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heart of that commitment. One of the reasonsfor the prohibition of capital punishment is"that allowing
the State to kill will cheapen the value of human life and thus [through not doing so] the State will serve
in asense asarole model for individualsin society."”* Our country needs such role models.

The Attorney General a so contended that if even one innocent life should be saved by the execution of
perpetrators of vile murders, this would provide sufficient justification for the death penalty.”® The
hypothesis that innocent lives might be saved must be weighed against the values underlying the
Constitution, and the ability of the State to serve "asarole model”. In the long run more lives may be
saved through the incul cation of arights culture, than through the execution of murderers.

The death sentence has been reserved for the most extreme cases, and the overwhelming majority of
convicted murderers are not and, since extenuating circumstances became arelevant factor sixty years
ago, have not been sentenced to death in South Africa. | referred earlier to the figures provided by the
Attorney Genera which show that between the amendment of the Criminal Procedure Act in 1990, and
January 1995, which isthe date of his written argument in the present case, 243 death sentences were
imposed, of which 143 were confirmed by the Appellate Division. Y et, according to statistics placed
before us by the Commissioner of Police and the Attorney General, there were on average
approximately 20 000 murders committed, and 9 000 murder cases brought to trial, each year during
this period. Would the carrying out of the death sentence on these 143 persons have deterred the other
murderers or saved any lives?

It was accepted by the Attorney General that thisis a much disputed issueinthe literature on the death
sentence. He contended that it is common sense that the most feared penalty will provide the greatest
deterrent, but accepted that thereis no proof that the death sentence isin fact a greater deterrent than
lifeimprisonment for along period. Itis, hesaid, aproposition that isnot capabl e of proof, because one
never knows about those who have been deterred; we know only about those who have not been deterred,
and who have committed terrible crimes. Thisisno doubt true, and the fact that thereisno proof that the
death sentenceisagreater deterrent than impri sonment does not necessarily mean that the requirements
of section 33 cannot be met. It is, however, amgjor obstacle in the way of the Attorney
General's argument, for he has to satisfy us that the penalty is reasonable and necessary,
and the doubt which exists in regard to the deterrent effect of the sentence must weigh
heavily against his argument. "A punishment as extreme and as irrevocable as desth
cannot be predicated upon speculation as to what the deterrent effect might be..."*>" |
should add that this obstacle would not be removed by the implementation of asuggestion
in one of the amicus briefs, that section 277(1) of the Criminal Procedure Act should be
made more specific, and should identify the extreme categories of murder for which the
death sentence would be a permissible punishment.

Prevention

%5 Sopi nka J (La Forest, Gonthier, |lacobucci and Mjor JJ,
concurring) in Rodriquez v British Colunbia (1994) 17
CRR(2d) 193 at 218.

% This proposition is advanced in greater detail by J
Price, (1995) "De Rebus" 89.

B Wight, CJ., in People v. Anderson, supra note 62, at
897.
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Prevention is another object of punishment. The death sentence ensures that the criminal
will never again commit murders, but it is not the only way of doing so, and life
imprisonment also serves this purpose. Although there are cases of gaol murders,
imprisonment is regarded as sufficient for the purpose of prevention in the overwhelming
number of casesin which there are murder convictions, and there is nothing to suggest that
it isnecessary for this purpose in the few cases in which death sentences are imposed.

Retribution

Retribution is one of the objects of punishment, but it carries less weight than
deterrence.’™® The righteous anger of family and friends of the murder victim, reinforced
by the public abhorrence of vile crimes, iseasily trandated into acall for vengeance. But
capital punishment is not the only way that society has of expressing its moral outrage at
the crime that has been committed. We have long outgrown the literal application of the
biblical injunction of "an eye for an eye, and a tooth for a tooth”. Punishment must to
some extent be commensurate with the offence, but there is no requirement that it be
equivalent or identical to it. The state does not put out the eyes of a person who has
blinded another in a vicious assault, nor does it punish a rapist, by castrating him and
submitting him to the utmost humiliation in gaol. The state does not need to engage in the
cold and calculated killing of murderers in order to express moral outrage at their
conduct. A very long prison sentence is also away of expressing outrage and visiting
retribution upon the criminal.

Retribution ought not to be given undue weight in the balancing process. The Constitution ispremised
on the assumption that ourswill be aconstitutional state founded on the recognition of human rights.*>
The concluding provision on National Unity and Reconciliation contains the following commitment:

The adoption of this Constitution laysthe secure foundation for the peopl e of
South Africato transcend the divisions and strife of the past, which generated gross
violations of human rights, the transgression of humanitarian principles in violent
conflicts and alegacy of hatred, fear, guilt and revenge.

These can now be addressed on the basis that there is a need for
understanding but not for vengeance, a need for reparation but not for retaliation, a
need for ubuntu but not for victimisation. (Emphasis supplied)

Although this commitment has its primary application in the field of political
reconciliation, it is not without relevance to the enquiry we are called upon to undertake
in the present case. To be consistent with the value of ubuntu ours should be a society

S v P 1991 (1) SA 517 (A at 523D-F. See also supra
note 74.

% The Preanble to the Constitution records that the new

order will be a "constitutional state in which...all
citizens shall be able to enjoy and exercise their
fundanental rights and freedons."” The conmmitnent to

recognition of human rights is reaffirnmed in the concl udi ng
provi sion on National Unity and Reconciliation.
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that "wishes to prevent crime...[not] to kill criminals simply to get even with them. "1

The Essential Content of the Right

Section 33(1)(b) provides that a limitation shall not negate the essential content of the
right. Thereis uncertainty in the literature concerning the meaning of this provision. It
seems to have entered constitutional law through the provisions of the German
Condtitution, and in addition to the South African congtitution, appears, though not
precisaly in the same form, in the congtitutions of Namibia, Hungary, and possibly other
countriesas well. The difficulty of interpretation arises from the uncertainty as to what
the "essential content” of a right is, and how it is to be determined. Should this be
determined subjectively from the point of view of theindividual affected by theinvasion
of theright, or objectively, from the point of view of the nature of the right and its place
in the constitutional order, or possibly in some other way? Professor Currie draws
attention to the large number of theories which have been propounded by German scholars
as to the how the "essence" of aright should be discerned and how the constitutional
provision should be applied.'®* The German Federal Constitutional Court has apparently
avoided to alarge extent having to deal with thisissue by subsuming the enquiry into the
proportionality test that it applies and the precise scope and meaning of the provisionis
controversial.1¢?

If the essential content of the right not to be subjected to cruel, inhuman or degrading punishment isto
be found in respect for life and dignity, the death sentence for murder, if viewed subjectively from the
point of view of the convicted prisoner, clearly negates the essential content of the right. But if it is
viewed objectively from the point of view of a constitutional norm that requires life and dignity to be
protected, the punishment does not necessarily negate the essential content of the right. 1t has been
argued before this Court that one of the purposes of such punishment isto protect thelife and hencethe
dignity of innocent members of the public, and if it in fact does so, the punishment will not negate the

% Brennan, J., in Furman v. Ceorgia, supra note 34, at
305.

® Currie, supra note 139, refers to an analysis of the
‘remar kabl e variety of views' on the neaning of 'essence'.
ld. at 178 (citing 2 Maunz/Durig, Art. 19, Abs. |Il, Rdnr.
16) .

2 Gimm supra note 138, at page 276 states, "operating
at an earlier stage than the essential content limt in
Article 19(2), the proportionality principle has rendered
the fornmer alnost insignificant." Currie, supra note 139,
notes that the German Federal Constitutional Court has
remarked in at l|east one case that dealt wth the
"essential content' question that the Court "state[d] an
alternative ground that, because of its greater stringency
[the proportionality test], has nmade it unnecessary in nost
cases to inquire whether a restriction invades the
"essential content' of a basic right." Currie, supra note
139, at 306-307 (citing 22 BVerfCGE 180, 220 (1967)).

CHASKALSON P



[134]

congtitutional norm. On thisanaysisit would, however, haveto be shown that the punishment servesits
intended purpose. Thiswould involve a consideration of the deterrent and preventative effects of the
punishment and whether they add anything to the alternative of life imprisonment. If they do not, they
cannot be said to serve a life protecting purpose. If the negation is viewed both objectively and
subjectively, the ostensible purpose of the punishment would have to be weighed against the destruction
of the individua's life. For the purpose of that analysis the element of retribution would have to be
excluded and the "life saving" quality of the punishment would have to be established.

It is, however, not necessary to solve this problem in the present case. At the very least the provision
evinces concern that, under the guise of limitation, rights should not be taken away atogether. It was
presumably the same concern that influenced Dickson CJC to say in R v Oakes that rights should be
limited "as little as possible”,*** and the German Constitutiona Court to hold in the life
imprisonment case that al possibility of parole ought not to be excluded.'%*

The Balancing Process

[135]

[136]
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In the balancing process, deterrence, prevention and retribution must be weighed against
the aternative punishments available to the state, and the factors which taken together
make capital punishment cruel, inhuman and degrading: the destruction of life, the
annihilation of dignity, the elements of arbitrariness, inequality and the possibility of error
in the enforcement of the pendty.

The Attorney General argued that the right to life and the right to human dignity were not
absolute concepts. Like all rights they have their limits. One of those limits is that a
person who murders in circumstances where the death penalty is permitted by section
277, forfeits his or her right to claim protection of life and dignity. He sought to support
thisargument by referenceto the principles of self-defence. If thelaw recognisestheright
to take the life of awrongdoer in a situation in which self-defence is justified, then, in
order to deter others, and to ensure that the wrongdoer does not again kill an innocent
person, why should it not recognise the power of the state to take the life of a convicted
murderer? Conversely, if the death sentence negates the essential content of the right to
life, how can thetaking of thelife of another person in self-defence, or even to protect the
State itself during war or rebellion, ever be justified.

This argument is falacious. The rights vested in every person by Chapter Three of the
Constitution are subject to limitation under section 33. Intimes of emergency, some may
be suspended in accordance with the provisions of section 34 of the Congtitution.®> But
subject to this, the rights vest in every person, including criminals convicted of vile
crimes. Such criminalsdo not forfeit their rights under the Constitution and are entitled, as
all in our country now are, to assert these rights, including the right to life, the right to
dignity and the right not to be subjected to cruel, inhuman or degrading punishment.
Whether or not a particular punishment is inconsi stent with these rights depends upon an
interpretation of the relevant provisions of the Constitution, and not upon a mora

% R v Oakes, supra note 132, at 337 (citing Rv Big M
Drug Mart Ltd., supra, at 352).

1 See Kommers supra note 18.

% Sections 8(2), 9, 10 and 11(2) are in fact non-derogable rights and
in terms of section 34(5)(c) cannot be suspended during an emergency.
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judgment that a murderer should not be alowed to claim them.

Self-defence is recognised by all legal systems. Where a choice has to be made between the lives of

two or more people, the life of the innocent is given preference over the life of the aggressor. Thisis
consistent with section 33(1). To deny the innocent person the right to act in self-defence
would deny to that individual hisor her right to life. The sameistrue where lethal force
is used against a hostage taker who threatens the life of the hostage. It is permissible to

kill the hostage taker to save the life of the innocent hostage. But only if the hostageisin
real danger. The law solves problems such as these through the doctrine of
proportionality, balancing the rights of the aggressor against the rights of the victim, and

favouring the life or lives of innocents over thelife or lives of the guilty.'®® But there are
strict limitsto the taking of life, even in the circumstances that have been described, and

the law insists upon these limits being adhered to. In any event, there are material

respects in which killing in self-defence or necessity differ from the execution of a
criminal by the State. Self-defence takes place at the time of the threat to the victim'slife,

at the moment of the emergency which gave rise to the necessity and, traditionally, under

circumstances in which no less-severe alternative is readily available to the potential

victim. Killing by the State takes place long after the crime was committed, at a time

when there is no emergency and under circumstances which permit the careful

consderation of aternative punishment.

The examplesof war and rebellion are also not true analogies. War and rebellion are special caseswhich
must be dealt with in terms of the legal principles governing such situations. It is implicit in any
constitutional order that the State can act to put down rebellion and to protect itself against external
aggression. Whereit isnecessary in the pursuit of such endstokill inthe heat of battlethetaking of life
is sanctioned under the Constitution by necessary implication, and as such, is permissible in terms of
section 4(1).%" But here aso there are limits. Thus prisoners of war who have been

% Self-defence is treated in our |law as a species of
private defence. It is not necessary for the purposes of
this judgenent to examne the Iimts of private defence.
Until now, our |aw has allowed killing in defence of |ife,
but also has allowed killing in defence of property, or
other legitimate interest, in circunstances where it is
reasonabl e and necessary to do so. S v Van Wk 1967 (1) SA
488 (A). Wiether this is consistent wwth the val ues of our
new legal order is not a matter which arises for
consideration in the present case. VWhat is material is
that the law applies a proportionality test, weighing the
interest protected against the interest of the wongdoer.
These interests nust now be weighed in the light of the
Consti tution.

7 "The inherent right of the State to assune extraordinary powers
and to use all means at its disposal in order to defend itself when its
exi stence is at stake is recogni zed by our comon | aw as an excepti onal
and extrene constitutional tool." Per Selikowitz J in End
Conscription Canpaign v Mnister of Defence 1989 (2) SA 180(C) at 199H
Here too it is not necessary to exanine the limts of this "inherent
right", or the limtations (if any) inposed on it by the Constitution.
Al that need be said is that it is of an entirely different character
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captured and who are no longer athreat to the State cannot be put to death; nor can lethd
force be used against rebels when it is not necessary to do so for the purposes of putting
down the rebellion.

The case of a police officer shooting at an escaping criminal was also raised in argument. Thisis
permitted under section 49(2) of the Criminal Procedure Act as a last resort if it is not
possibleto arrest the criminal in the ordinary way. Once again, therearelimits. 1t would
not, for instance, be permissibleto shoot at point blank range at a criminal who hasturned
hisor her back upon apolice officer in order to abscond, when other methods of subduing
and arresting the criminal are possible. We are not concerned here with the validity of
section 49(2) of the Criminal Procedure Act, and | specificaly refrain from expressing
any view thereon. Greater restriction on the use of lethal force may be one of the
consequences of the establishment of aconstitutional state which respectsevery person's
right to life. Shooting at afleeing criminal in the heat of the moment, is not necessarily to
be equated with the execution of a captured criminal. But, if one of the consequences of
this judgment might be to render the provisions of section 49(2) unconstitutional, the
legislature will have to modify the provisions of the section in order to bring it into line
with the Constitution. In any event, the constitutionality of the death sentence for murder
does not depend upon whether it ispermissible for lifeto be taken in other circumstances
currently sanctioned by law. It depends upon whether itisjustifiable asapenalty interms
of section 33 of the Congtitution. In deciding this question, the fact that the person
sentenced to death is denied his or her right to lifeis of the greatest importance.

The Attorney General argued that al punishment involves an impairment of dignity.
Imprisonment, which is the alternative to the death sentence, severely limits a prisoner's
fundamental rights and freedoms. There is only the barest freedom of movement or of
residencein prison, and other basic rights such as freedom of expression and freedom of
assembly are severely curtailed.

Dignity is inevitably impaired by imprisonment or any other punishment, and the
undoubted power of the state to impose punishment as part of the criminal justice system,
necessarily involvesthe power to encroach upon a prisoner'sdignity. But aprisoner does
not lose all his or her rights on entering prison.

[Prisonersretain] those absolute natural rightsrelating to personality, to which every
man is entitled. True [their] freedom had been greatly impaired by the legal process of
imprisonment but they were entitled to demand respect for what remained. The fact that their
liberty had been legally curtailed could afford no excuse for afurther legal encroachment upon
it. [It was] contended that the [prisoners] once in prison could claim only such rights as the
Ordinance and the regulations conferred. But the directly opposite view is surely the correct
one. They wereentitled to al their personal rights and personal dignity not temporarily taken
away by law, or necessarily inconsistent with the circumstances in which they had been
placed.’®

than the alleged "right" of the State to execute nurderers, and
subject to different considerations.

% lnnes J in Wittaker v Roos and Bateman 1912 AD 92 at
122-123. See also, Goldberg and O hers v Mnister of
Prisons and Ohers 1979 (1) SA 14 (A) at 39H 40C, Nestor
and O hers v Mnister of Police and Ot hers 1984 (4) SA 230
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A prisoner is not stripped naked, bound, gagged and chained to his or her cell. Theright of association
with other prisoners, the right to exercise, to write and receive letters and the rights of personality
referred to by Innes Jare of vital importance to prisoners and highly valued by them precisely because
they are confined, have only limited contact with the outside world, and are subject to prison discipline.
Imprisonment isasevere punishment; but prisonersretain all therightsto which every personisentitied
under Chapter Three subject only to limitations imposed by the prison regimethat are justifiable under
section 33.1° Of these, none are more important than the section 11(2) right not to be
subjected to "torture of any kind...nor to cruel, inhuman or degrading treatment or
punishment." There is a difference between encroaching upon rights for the purpose of
punishment and destroying them altogether. It is that difference with which we are
concerned in the present case.

Conclusion

Therightsto life and dignity are the most important of all human rights, and the source of
all other personal rightsin Chapter Three. By committing ourselvesto a society founded
on the recognition of human rights we are required to value these two rights above all
others. And thismust be demonstrated by the State in everything that it does, including the
way it punishes criminals. Thisis not achieved by objectifying murderers and putting
them to desath to serve as an example to othersin the expectation that they might possibly
be deterred thereby.

In the balancing process the principal factorsthat have to be weighed are on the one hand
the destruction of life and dignity that isaconsequence of the implementation of the death
sentence, the elements of arbitrariness and the possibility of error in the enforcement of
capital punishment, and the existence of a severe aternative punishment (life
imprisonment) and, on the other, the claim that the death sentence is agreater deterrent to
murder, and will more effectively prevent its commission, than would a sentence of life
imprisonment, and that there is a public demand for retributive justice to be imposed on
murderers, which only the death sentence can meset.

Retribution cannot be accorded the same weight under our Congtitution astherightstolife
and dignity, which are the most important of al the rights in Chapter Three. It has not
been shown that the death sentence would be materially more effective to deter or prevent
murder than the aternative sentence of life imprisonment would be. Taking these factors
into account, as well as the elements of arbitrariness and the possibility of error in
enforcing the death penalty, the clear and convincing case that is required to justify the
death sentence as a penalty for murder, has not been made out. The requirements of
section 33(1) have accordingly not been satisfied, and it follows that the provisions of
section 277(1)(a) of the Criminal Procedure Act, 1977 must be held to be inconsistent

(SWA) at 250F- 251D.
% See also, Wods v Mnister of Justice, Legal and

Parlianmentary Affairs and Qthers, 1995 BCLR 56(ZSC) at 58F-
G Turner v. Safley, 482 U S. 78, 84-85 (1987).
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with section 11(2) of the Congtitution. In the circumstances, it is not necessary for meto
consider whether the section would also be inconsistent with sections 8, 9 or 10 of the
Congtitution if they had been dealt with separately and not treated together as giving
meaning to section 11(2).

Section 241(8) of the Constitution

In the present case the trial had been completed but an appeal to the Appellate Division
was pending, when the 1993 Constitution came into force. The validity of the trial, and
the fact that the death sentences were competent sentences at the time they were imposed,
are not in issue. What is in issue before the Appellate Division is whether the death
sentences can and should be confirmed. It has postponed its judgment pending the
determination of the issues referred to us for our decision.

It is not necessary to deal with the provisions of section 241(8) in the present case. The
Attorney General correctly conceded that if the death penalty for murder is
unconstitutional, it would not be competent to carry out the death sentencesthat have been
imposed on the accused. The prohibition of cruel, inhu or degrading punishment is
applicable to al punishments implemented after the 27 April, and can be invoked to
prevent a punishment being carried out even if the punishment was lawful when it was
imposed.*’

The Order to be made

| have dedlt in thisjudgment only with the provisions of section 277(1)(a) of the Criminal
Procedure Act, but it isclear that if subsection (1)(a) isinconsistent with the Constitution,
subsections (1)(c) to (1)(f) must also be unconstitutional, so too must provisions of
legidlation corresponding to sections 277(1)(a), (c), (d), (e) and (f) that are in force in
parts of the national territory in terms of section 229 of the Constitution. Different
considerations arising from section 33(1) might possibly apply to subsection (b) which
makes provision for the imposition of the death sentence for treason committed when the
republic isin astate of war. No argument was addressed to uson thisissue, and | refrain
from expressing any views thereon.

The proper sentence to be imposed on the accused is a matter for the Appellate Division
and not for usto decide. This, and other capital cases which have been postponed by the
Appellate Division pending the decision of this Court on the constitutionality of the death
sentence, can now be dealt with in accordance with the order made in this case. Lest
there be any doubt on this score, one of the effects of our judgment isto prohibit the State,
or any of its organs, from executing persons whose appeals against sentences of death
have been disposed of. Such personswill remain in custody under the sentencesimposed
on them until such sentences have been set aside in accordance with law, and substituted
by appropriate and lawful punishments. Thiswill form part of the order made.

" See Pratt v Attorney General for Jamaica; and Catholic
Comm ssion for Justice in Zi nbabwe v The Attorney Ceneral,
Zi nhabwe, and Ot hers, supra note 3.



[151] Thefollowing order is made:

1.

Interms of section 98(5) of the Constitution, and with effect from the date of this order,
the provisions of paragraphs (@), (c), (d), (e) and (f) of section 277(1) of the Criminal
Procedure Act, and all corresponding provisions of other legislation sanctioning capital
punishment which arein forcein any part of the national territory in terms of section 229,
are declared to be inconsistent with the Constitution and, accordingly, to beinvalid.

2. Interms of section 98(7) of the Congtitution, and with effect from the date of this
order:

@ the Stateis and all its organs are forbidden to execute any person already
sentenced to death under any of the provisions thus declared to be invalid; and

(b) all such persons will remain in custody under the sentences
imposed on them, until such sentences have been set asidein accordance with law
and substituted by lawful punishments.

A. CHASKALSON
PRESIDENT, CONSTITUTIONAL COURT
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[152] ACKERMANN J: | concur fully in the judgment of the President, both regarding his

[153]

[154]

[155]

[156]

conclusions and hisreasonstherefor, savein the respects hereinafter set forth. | also agree
with the order proposed by him.

| place greater emphasis on the inevitably arbitrary nature of the decision involved in the
imposition of the death penalty as aform of punishment in supporting the conclusion that
it congtitutes " crud™, "inhuman™ and "degrading punishment" within the meaning of section
11(2) of the Constitution, which cannot be saved by section 33(1).

In paragraphs [43] to [56] of his judgment the President deals with the arbitrariness and
inequality of the death penalty. He deals (more particularly in paragraphs [55] and [56])
with the difficulties faced by the US Supreme Court in trying to eiminate the dangers of
arbitrariness by employing the due process provisions of the Fifth and Fourteenth
Amendments. Such efforts cause considerable expense and interminable delays, and the
President concludes by expressing the view that we should not follow the United States
route. | agree, but that does not mean that we ought not to accord greater weight to
considerations of arbitrarinessand inequality. The US Supreme Court has been obliged to
follow the route it did because, so it seems to me, their Constitution postulates (by
implication) that it is possible to devise due process mechanismswhich can deal with the
arbitrary and unequal features of death sentence imposition. We are not so constrained.
Our right to life is not qualified in the way it is qualified in the Fifth and Fourteenth
Amendments of the US Constitution. We are not constitutionally constrained to accept the
arbitrary consequences of the imposition of the death penalty.

The preamble to the Constitution refers to the creation of a new order in a state, which,
amongst other things, is described as a "constitutional state." Section 4(1) declares the
Congtitution to be the "supreme law of the Republic" which by virtue of section 4(2)
"binds all legidative, executive and judicial organs of state at all levels of government.”
Every person'sright to equality before thelaw isentrenched in section 8(1) and in section
8(2) asubstantial number of different grounds of unfair discrimination are prohibited. The
constitutional importance of equality isfurther underscored in section 35(1) which enjoins
the courts to promote the values which underlie an open and democratic society based on
freedom and equality in interpreting the provisions of Chapter 3.

In reaction to our past, the concept and values of the congtitutional state, of the "regstaat”,
and the constitutional right to equality before the law are deeply foundational to the
creation of the "new order” referred to in the preamble. The detailed enumeration and
description in section 33(1) of the criteria which must be met before the legidature can
limit aright entrenched in Chapter 3 of the Constitution emphasi ses the importance, in our
new congtitutional state, of reason and justification when rights are sought to be curtailed.
We have moved from a past characterised by much which was arbitrary and unequal in
the operation of the law to a present and a future in a constitutional state where state
action must be suchthat it is capable of being analysed and justified rationally. The idea
of the constitutional state presupposes a system whose operation can be rationally tested
against or in terms of the law. Arbitrariness, by its very nature, is dissonant with these
core concepts of our new constitutional order. Neither arbitrary action nor lawsor rules
which areinherently arbitrary or must lead to arbitrary application can, in any real sense,
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be tested against the precepts or principles of the Congtitution'. Arbitrariness must also
inevitably, by its very nature, lead to the unequal treatment of persons. Arbitrary action,
or decision making, isincapable of providing arational explanation asto why similarly
placed persons are treated in a substantialy different way. Without such a rational
justifying mechanism, unequal treatment must follow.

[157] Itisin the context of our (textually) unqualified section 9 right to life that | find certain
observations in the US decisions supportive on the issue and consequences of
arbitrariness. We are free to look at the incidence and consequences of arbitrariness
without being constrained by a constitutional authorization (whether explicit or implicit)
of the death pendty. One must of course constantly bear in mind that the relevant criteria
in the Eighth Amendment of the US Constituion aso differ from those in section 11(2) of
our Congtitution. Whereasin the former they are "crudl and unusua" in the latter they are
"cruel, inhuman or degrading'”.

[158] In Furman v. Georgia? the US Supreme Court had to consider a case where the
determination of whether the penalty for murder and rape should be death or another
punishment was |eft by the State of Georgiato the discretion of the judge or of thejury. In
the course of his judgment® Douglas J referred with approval to the following comments
inajournal article:

"A pendlty ... shouldbe considered 'unusually' imposedif it
is administered arbitrarily or discriminatingly ... [t]he extreme rarity with which
applicable death penalty provisions are put to use raises a strong inference of
arbitrariness.”

'See in general Prof. E Miureinik "A Bridge to Were?
Introducing the InterimBill of Rghts' 10 (1994) SAJHR 31.
At 32 the |l earned author points out that -

"If the new Constitution is a bridge away from a
culture of authority, it is clear what it nust be a
bridge to. It nust lead to a culture of justification
- a culture in which every exercise of power is
expected to be justified; ... If the Constitution is
to be a bridge in this direction, it is plain that the
Bill of Rights nust be its chief strut”.

At 38 he points out that Chapter 3 of the Constitution, and in
particul ar section 24, the admnistrative justice clause -

"gives a lead which, properly followed, would put
South Africa at the frontiers of the search for a
culture of justification."

2408 US 238 (1972).

d. at 249.



He further expressed the view* that -

"[tlhe_high service rendered by the 'cruel and unusual'
punishment clause of the Eighth Amendment is to require legislatures to write penal
laws that are evenhanded, non-selective, and nonarbitrary ..."

[159] On theissue of arbitrariness Brennan J observed in Furmar? that -

[160]

"[n determining whether apunishment comportswith human
dignity, we are aided also by a second principle inherent in the [Cruel and Unusual
Punishments] Clause - that the State must not arbitrarily inflict a severe punishment.
This principle derives from the notion that the State does not respect human dignity
when, without reason, it inflicts upon some people a severe punishment that it does
not inflict upon others."

He also stated® (in acontext not dissimilar to ourswhere avast number of murders

are committed, a large number of accused charged and convicted but relatively few

ultimately executed) that -

"No one has yet suggested a rational basis that could
differentiate in those terms the few who die from the many who go to prison. Crimes
and criminals simply do not admit of a distinction that can be drawn so finely as to
explain, on that ground, the execution of such atiny sample of those eligible..........
Nor isthedistinction crediblein fact."

Stewart J founded his judgment on the fact that the imposition of so extreme a pendlty in

[161]

pursuance of the Georgia statute was inevitably arbitrary. After referring to the fact that

"the petitioners are among a capriciously selected random handful upon whom the

sentence of death has in fact been imposed” he concludes ssmply by holding that -

"the Eighth and Fourteenth Amendments cannot toleratethe
infliction of asentence of death under legal systems that permit this unique penalty to
be so wantonly and so freakishly imposed"’

InCallinsv. Callins, cert. denied, 114 S.Ct. 1127, 127 L.Ed 435 (1994) Blackmun

Jfiled adissenting opinion. In it he observed that®-

"[e]xperience has taught us that the constitutional
goal of eliminating arbitrariness and discrimination from the administration
of death, see Furman v. Georgia supra can never be achieved without

“ d.
° d.
°l d.
1d.

at 256.
at 274.
at 294.
at 309 - 310.

!Callins v. Collins, supra, at 1129.
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[162] In considering a constitutional right to life unfettered by the restraints or interpretative
problems of the right in the US Constitution, | am of the view that the above dicta are
appropriate to the issue of the condtitutionality of the death sentence in South Africa. As
genera propositions, which can be applied in the context of our Constitution, | would

compromising an equally essential component of fundamental fairness -
individualized sentencing. See L ockett v. Ohio, 438 U.S. 586 (1978)."

and, commenting upon its unavoidable arbitrariness, that’-

"[itisvirtualy self-evident to me now that no combination
of procedural rulesor substantive regulations ever can save the death penalty fromits
inherent constitutional deficiencies. The basic question - does the system accurately
and consistently determine which defendants 'deserve' to die? - cannot be answered in
the affirmative."

He further expressed the view that°-

"[d]lthough most of the public seems to desire, and the
Constitution appears to permit, the penalty of death, it surely isbeyond disputethatif
the death penalty cannot be administered consistently and rationally, it must not be
administered at all." (emphasis added)

and that', in the aftermath of the Furman judgment -

"[i]t soon became apparent that discretion could not be
eliminated from capital sentencing without threatening the fundamental fairness due
adefendant whenlifeisat stake. Just as contemporary society was no longer tolerant
of therandom or discriminatory infliction of the penalty of death ... evolving standards
of decency required due consideration of the uniqueness of each individual defendant
when imposing society's ultimate penalty ... [T]he consistency and rationality
promised in Furman are inversely related to the fairness owed the individua when
considering a sentence of death. A step toward consistency is a step away from
fairness'.

accept and endorse the views of Blackmun J.

[163] As to the more general principle that arbitrariness conflicts with the idea of aright to
equality and equality beforethelaw | amfortified in my view by the following remarks of

Bhagwati, Jin Gandhi v. Union of India 1978 SC 597 at 624:

"We must reiterate here what was pointed out by the
majority in E.P. Royappa v. State of Tamil Nadu (1974) 2 SCR 348: (AIR 1974 SC
555) namely, that 'from a positivistic point of view, eguality is antithetic to
arbitrariness. In fact equality and arbitrariness are sworn enemies; one belongsto the
rule of law in a republic, while the other, to the whim and caprice of an absolute

) d.
1 d.
1l d.

at 1130.
at 1131.
at 1132.



[164]

[165]

monarch. Where an act isarbitrary, itisimplicitinit that it is unequal both according
to political logic and constitutional law and is, therefore violative of Article 14.™

| am mindful of the fact that it is virtually impossible (save in the case of rigidly
circumscribed mandatory sentences - which present other dangers) to avoid el ements of
arbitrariness in the imposition of any punishment. Arbitrary elements are present in the
difficult decision to send an offender to prison for the first time, or in deciding what the
appropriate length of the prison sentence should be in any case where it is imposed.
However, the consequences of the death sentence, as a form of punishment, differ so
radically from any other sentence that the death sentence differs not only in degree but
also

in substance from any other form of punishment. A sentence which preserves life differs
incomparably from one which obliterates life. The executed person has, in fact, "lost the
right to have rights."*? In this sense the death sentence is unique and the dimension and
consequences of arbitrariness in itsimposition differ fundamentally from the dimension
and consequences of arbitrariness in the imposition of any other punishment?2,

In paragraphs[44] to [46] of hisjudgment the President hasreferred to the relevant statutory provisions
prescribing the tests to be applied for the imposition of the death sentence and the guidelines laid down
for their application by the Appellate Division of the Supreme Court. In the end, whatever guidelinesare
employed, a process of weighing up has to take place between "mitigating factors' (if any) and
"aggravating factors' and thereafter avalue judgment made as to whether "the sentence of death is the
proper sentence." | am not suggesting that the statutory provisions could have been better formul ated or
that the Appellate Division guidelines could be improved upon. The fact of the matter isthat they leave
such awide latitude for differences of individua assessment, evaluation and normative judgment, that
they are inescapably arbitrary to a marked degree. There must be many borderline cases where two
courts, with theidentical accused and identical facts, would undoubtedly cometo different conclusions.

“Trop v. Dulles 356 US 84 (1958) at 102 quoted wth
approval by Brennan J in Furman, supra note 2, at 289. See
also Stewart J in Furman at 306:

"The penalty of death differs fromall other forns of
crim nal punishnment, not in degree but in kind. It is
unique in its total irrevocability. It is unique in
its rejection of rehabilitation of the convict as a
basi ¢ purpose of crimnal justice. And it is unique,
finally, in its absolute renunciation of all that is
enbodi ed in our concept of humanity."

Bln Callins v. Collins, supra, at 1132, Blacknun J,
quoting fromthe opinion of Stewart, Powell and Stevens JJ
in Wodson v. North Carolina 428 US 280 (1976) at 305,
poi nted out that because of the qualitative difference of
the death penalty, "there is a corresponding difference in
the need for reliability in the determnation that death is
the appropriate punishnment in a specific case."
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[166]

[167]

| have no doubt that even on a court composed of members of the genus Hercules* and Athena
there would in many cases be differences of opinion, incapable of rational elucidation, on
whether to impose the death penalty in a particular case, where its imposition was, asin
the case of section 277(1) of the Criminal Procedure Act, dependant on the application of
widely formulated criteria and the exercise of difficult value judgments.

The conclusion which | reach is that the imposition of the death penalty is inevitably arbitrary and

unequal. Whatever the scope of the right to life in section 9 of the Constitution may be, it

unquestionably encompasses the right not to be deliberately put to death by the state in away whichiis
arbitrary and unequal. | would therefore hold that section 277(1)(a) of the Criminal Procedure Act is
inconsistent with the section 9 right to life. | would moreover also hold that it is inconsistent with
section 11(2). Where the arbitrary and unequal infliction of punishment occurs at the level of a
punishment so unique as the death penalty, it strikes me as being cruel and inhuman. For one person to
receive the death sentence, where a similarly placed person does not, is, in my assessment of values,

cruel to the person receiving it. To allow chance, in thisway, to determinethelife or death of aperson,

is to reduce the person to a cypher in a sophisticated judicial lottery. Thisis to treat the sentenced
person as inhuman. When these considerations are taken in conjunction with those set forth by the

President in hisjudgment, they render the death penalty acruel, inhuman and degrading punishment. For

the reasons expounded by the President in his judgment, and with which | fully agree, neither the

infringement of section 9 nor of section 11(2) by section 277(1)(a) of the Criminal Procedure Act, can

be saved by the provisions of section 33(1) of the Constitution. Accordingly the provisions of section
277(2)(a) must be held to be inconsistent with sections 9 and 11(2) of the Constitution.

In paragraphs [132] to [134] of his judgment the President alludesto the provision in section 33(1)(b)
of the Constitution that alimitation "shall not negate the essential content of theright in question"” but,
after referring to uncertainties concerning its meaning, finds it unnecessary to resolve the issue in the
present case. In paragraph [133] he postulates, however, a subjective and an objective approach to the
problem. | do not necessarily agree with his formulation of the objective approach. In my view it is
unnecessary in the present case to say anything at all about the meaning to be attached to thisprovision.
It isonewhich theframers of our Constitution borrowed in part from article 19(2) of the German Basic
Law ("Grundgesetz") which providesthat -

“In keinem Falle darf ein Grundrecht in seinem Wesensgehalt

angetastet werden"
("Inno case may the essence of abasic right be encroached upon"*®)

Thereareobviousdifferencesinthewording of the qualification. Neverthelessthereisawealth
of German case law and scholarship on the topic*®. Without the full est exposition of, and argument on,

“Prof. Dworkin's |awer "of superhuman skill, | earning,
pati ence and acunen"; see Taking Rights Seriously (1978)
105.

“Fromthe official translation published by the Press and
Information O fice of the Federal Governnent, Bonn (1994).

®Deci si ons of the Federal Constitutional Court: 2 BVerfGE

266 at 285; 6 BVerfGE 32 at 41; 7 BVerfGeE 377 at 411; 13
Bverf GE 97 at 122; 15 BVerfGE 126 at 144; 16 BVerf GE 194 at
201; 21 BVerfGE 92 at 93; 22 BVerfGE 180 at 218; 27 BVerf GE
344 at 350; 30 BverfGE 1 at 24; 30 BVerfGE 47 at 53; 31
Bverf GE 58 at 61; 32 BVerfGE 373 at 379; 34 BVerf GE 238 at
245;: 58 BVerfGE 300 at 348; 61 BVerfGE 82 at 113; 80
Bverf GE 367 at 373.

Decisions of the Federal Admnistrative Court: 1
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inter alia the German jurisprudence in thisregard, | consider it undesirable to express any view on the
subject.

Members of the public are understandably concerned, often frightened, for their life and safety in a
society where the incidence of violent crimeis high and the rate of apprehension and conviction of the
perpetrators low. Thisisapressing public concern. However important it undoubtedly isto emphasise
the congtitutional importance of individual rights, there is a danger that the other leg of the
congtitutional state compact may not enjoy the recognition it deserves. | refer to the fact that in a
congtitutional state individuals agree (in principle at least) to abandon their right to self-help in the
protection of their rights only because the state, in the constitutional state compact, assumes the

BVerwGE 92 at 93; 1 BVerwGE 269 at 270; 2 BVerwCE 85 at 87;
BVerwGE reported in 90 Deutsches Verwal tungsblatt at 709.

Deci sions of the Federal Court of Justice: 4 BGHSt 375
at 377 (also reported in 1955 Die ffentliche Verwaltung at
176); 4 BGHSt 385; 5 BGHSt 375; 6 BGHZ 270 at 275; 22 BGHZ
168 at 176.

Ceneral academ ¢ works: Von Mnch/ Kunig G undgesetz
Kommentar (1992) 997-1004; Leibhol z- Ri nck-Hessel ber ger
Grundgesetz Kommentar an Hand der Rechtsprechung des
Bundesver f assungsgeri chts (1994) (comentary on art.19) 16-
18; Maunz-Dhri g-Herzog G undgesetz Komment ar (1991)
(commentary on art.1911) 1-14; Jarass/Pieroth G undgesetz
fhr di e Bundesrepublik Deutschland (1992) 336-8; J |Isensee
& P Kirchhof (eds) Handbuch des Staatsrechts vol 5 (1992)
795; E Denninger in Reihe Alternativkonmentare Konmentar
zum Grundgesetz fhr die Bundesrepublik Deutschland (1984)
1179; Schm dt-Bleibtreu-Klein Kommentar zum G undgesetz
(1990) 397-9; K Hesse G undzhge des Verfassungsrechts der
Bundesrepubli k Deutschland (1991) 140; Von Mangol dt/ Kl ein
Das Bonner Grundgesetz (1966) 551; K Doehring Allgeneine
St aat sl ehre (1991) 222, Maunz- Zi ppel i us Deut sches
Staatsrecht (1991) 161.

Specialist literature on art.19(2) GG P Hiberle D e
Wesensgehaltgarantie des Artikels 19 Abs. 2 Gundgesetz
(1983); E von Hi ppel Genzen und Wsensgehalt der
G undrechte (1965); H Krhger Der Wesensgehalt der
Grundrechte des Art.19 GG (1955) De ffentliche
Verwal tung 597; L Schei der Der Schutz des Wesensgehalts von
G undrechten nach Art.19 Abs.2 GG (1983); G Herbert Der
Wesensgehalt der Gundrechte 12 (1985) Europ@i sche
Gundrechte Zeitschrift 321; Zivier Der Wsensgehalt der
G undrechte Diss. Berlin (1960); J Chlosta Der Wsensgehal t
der Ei gentunsgewghrl| ei stung (1975); P Lerche gbernmass und
Ver f assungsrecht (1961); Kaufmann gber den Wsensgehalt
der Grund- und Menschenrechte (1984) Archiv fhr Rechts-
und Sozi al phi | osophi e 384; E Denni nger Zum Begriff des
Wesensgehaltes in der Rechtsprechung (Art.19. Abs. 1l GG
(1960) De ffentliche Verwaltung 812.
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[172]

obligationto protect theserights. If the statefailsto dischargethisduty adequately, thereisadanger that
individuals might feel justified in using self-help to protect their rights. Thisisnot afanciful possibility
in South Africa. "The need for astrong deterrent to violent crime” isunderscored by the President in his
judgment asisthe duty of the state, through the criminal justice system, to ensure that offenderswill be
apprehended and convicted, for these steps are conditions precedent to punishment.”’

Apart from deterring others, one of the goals of punishment is to prevent the convicted prisoner from
committing crimesagain. Both the preventative and reformative components of punishment aredirected
towards thisend, although reformation obviously hasthe further commendable aim of the betterment of
the prisoner. Society asawholeisjustifiably concerned that thisaim of punishment should be achieved
and society fearsthe possibility that theviolent criminal, upon releasefrom prison, will once again harm
society. Society is particularly concerned with the possibility of this happening in the case of an
unreformed recidivist murderer or rapist if the death penalty is abolished.

The President hasrightly pointed out in hisjudgment that in considering the deterrent effect of the death
sentence the evaluation is not to be conducted by contrasting the death penalty with no punishment at all
but between the death sentence and "severe punishment of a long term of imprisonment which, in an
appropriate case, could be a sentence of life imprisonment”;*® | agree with this approach. With the
abolition of the death penalty society needsthe firm assurance that the unreformed recidivist murderer
or rapist will not be released from prison, however long the sentence served by the prisoner may have
been, if there is a reasonable possibility that the prisoner will repeat the crime. Society needs to be
assuredthat in such casesthe state will seeto it that such arecidivist will remainin prison permanently.

| appreciate the concern of not wishing to anticipate the issue asto whether lifeimprisonment, however
executed and administered, is constitutional or not. At the sametime| do not believe that the two issues
can be kept in watertight separate juristic compartments. If the death penalty is to be abolished, as |
believe it must, society isentitled to the assurance that the state will protect it from further harm from
the convicted unreformed recidivist killer or rapist. If thereisan individua right not to be put to death
by the criminal justice system thereisacorrelative obligation on the state, through the criminal justice
system, to protect society from once again being harmed by the unreformed recidivist killer or rapist.
Theright and the obligation are inseparably part of the same constitutional state compact.

Article 102 of the German Basic Law declaresthat capital punishment isabolished. The German Federal

Constitutional Court considered the constitutionality of life imprisonment in 1977%. The provisionin
the criminal code which prescribes life imprisonment for murder was challenged on the basis that it
conflicted with the protection afforded to human dignity (art 1.1) and personal freedom (art 2.2) in the
German Basic Law. The Court upheld the law on the basis that it was not shown that the serving of a
sentence of lifeimprisonment leads to irreparable physical or psychological damage to the prisoner's
health. The Court did however find that the right to human dignity demands a humane execution of the
sentence. This meant that the existing law, which made provision for executive pardon, had to be
replacedby alaw laying down objective criteriafor therel ease of prisoners serving life sentences. Inthe
course of its judgment, the Court made clear that there is nothing constitutionally objectionable to
executing alife sentencein full in cases where the prisoner does not meet the criteria. At page 242 of

the judgment the Court said:

"Die Menschenwhrde wird auch dann nicht verletzt, wenn
der Vollzug der Strafe wegen fortdauernder Gef@hrlichkeit des Gefangenen
notwendig ist und sich aus diesem Grunde eine Begnadigung verbietet. Es ist der
staatlichen Gemeinschaft nicht verwehrt, sich gegen einen gemeingef@hrlichen

"Para. 117.
BPara. 123.
45 BVer f GE 187.



Straft@ter durch Freiheitsentzug zu sichern.”

("Human dignity is not infringed when the execution of the
sentence remains necessary due to the continuing danger posed by the prisoner and
clemency isfor thisreason precluded. The state isnot prevented from protecting the
community from dangerous criminals by keeping them incarcerated”.)

[173] DIDCOTT J: | agree with Chaskalson P that our new Constitution (Act 200 of 1993) outlaws
capital punishment in South Africa for the crimes covered by his judgment, and | concur in the order
giving effect to that conclusion which he proposes to make.

[174] My grounds for believing the death penalty to be unconstitutional for the crimesin question are
these. Capital punishment violates the right to life of every person that is protected by section 9 of the
Congtitution and contravenes the prohibition pronounced in section 11(2) against cruel, inhuman or
degrading punishment, both of which bind the state and its organs in terms of section 7(1). The
provisions of the Criminal Procedure Act ( 51 of 1977) that sanction sentences of death for such crimes
are not saved from nullification in their consequent clash with sections 9 and 11 (2). For they fail to
satisfy the conditions which paragraph (&) of section 33(1) prescribesfor their survival as exceptionsto
the general rule, the conditions requiring that they must be reasonable in the first place and, in a society
of the sort described there, justifiable in the second. Nor do they passthe further test of necessity set by
paragraph (aa) for any permissible invasion of section 11(2).

[175] Perhaps the essential content of the right to life isnegated in addition, an effect not countenanced
by paragraph (b) of section 33(1) which subjects the legitimacy of any encroachment on the right to the
extra requirement that no such result may ever ensue. That point may be put aside, however, once the
requirements of paragraphs (a) and (aa) are not met. Negating the essential content of a constitutional
right is a concept less ssmple and clear than it may appear at first to be. Any definitive ruling on its
import that was made now would have a profound bearing on other issues likely to confront us in the
future, with implications for them which are difficult to foresee at so early a stage in the devel opment of
our jurisprudence. It is better, | therefore feel, not to go into the question on this occasion, but to leave
that open for consideration and decision on a different one when it has to be answered.

[176] Nor, for much the samereasons, do | think it wiseto venture at present acomprehensive and exact
definition of what is encompassed by the congtitutional right to life. It suffices for the purposes of this
case to say that the proclamation of the right and the respect for it demanded from the state must surely
entitle one, at the very least, not to be put to death by the state deliberately, systematically and as an act
of policy that denies in principle the value of the victim's life. Those are hardly features of deaths
which the state may happen to cause in the course of waging defensive warfare, quelling an insurrection
or rescuing hostages, to cite some sSituations debated before us in which aconstitutional protection of life
was said to beinconceivable. Such hallmarks do, however, characterise every execution by the state of
acriminal.

[177] Whether execution ranks also as a crue,
inhuman or degrading punishment is a question that lends itself to no precise measurement. It
calls for a value judgment in an area where persona opinions are prone to differ, a value
judgment that can easily become entangled with or be influenced by one's own moral attitude and
feelings. Judgments of that order must often be made by courts of law, however, whose training



and experience warns them against the trap of undue subjectivity. Such a judgment is now
required from us, at al events, and would have been inescapable whichever way the question
was answered. Nor do we lack guidance on it. A provision of the Zimbabwean Constitution
which banned inhuman or degrading punishment was considered by their Supreme Court in
Catholic Commission for Justice and Peace in Zimbabwe v Attor ney-General, Zimbabwe, and
Others 1993(4) SA 239 (ZSC). Gubbay CJ had thisto say about it (at 247 | - 248 B):
"It is a provision that embodies broad and idedlistic notions of

dignity, humanity and decency. It guarantees that punishment.....of the individua be

exercised within the ambit of civilised standards. Any punishment.....incompatible

withthe evolving standards of decency that mark the progress of amaturing society, or

which involve the infliction of unnecessary suffering, is repulsive. What might not

have been regarded as inhuman decades ago may be revolting to the new sensitivities

which emerge as civilisation advances'.

The same goes, | firmly believe, for our section 11(2). Gubbay CJ continued thus (at 248
B-C):
"(A)n application of thisapproach towhether aform of ... punishment ... isinhuman or
degrading is dependent upon the exercise of a value judgment ...; one that must not
only take account of the emerging consensus of values in the civilised international
community (of which this country isapart) ..., but of contemporary norms operative
in Zimbabwe and the sengitivities of its people”.

| take that view here too, where such norms and sensitivities are demonstrated, above all
else, by the atruistic and humanitarian philosophy which animates the Constitution
enjoyed by us nowadays.

238, acase handled by the Supreme Court of the United States of Americainwhich acomparably
libera philosophy was expounded by a number of the judges hearing it.

[178] Capital punishment wasdiscussed at length in Furman v State of Georgia(1972)
408 US Stewart J described that sentence (at 306) as -

..... unigue ...in its absolute renunciation of all that is embodied in
our concept of humanity.

Brennan J agreed, declaring in the same case (at 290 and 291) that:

Death istruly an awesome punishment. The calculated killing of a
human being by the state involves, by its very nature, adenia of the executed person
s humanity. The contrast with the plight of a person punished by imprisonment is
evident....A prisoner remains a member of the human family...In comparison to all
other punishments...the deliberate extinguishment of human life by the state is
uniquely degrading to human dignity .

The distinctive features of the penalty were emphasised by Brennan J elsewhere in his
judgment, when he wrote (at 287 and 288) that:
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Death istoday an unusually severe punishment, unusual in its pain,
inits finality, and in its enormity. No other existing punishment is comparable to
deathintermsof physical and mental suffering... Sincethediscontinuance of flogging
asacongtitutionally permissible punishment..., death remainsthe only punishment that
may involve the conscious infliction of physical pain. In addition, we know that
mental pain isan inseparable part of our practice of punishing criminals by death, for
the prospect of pending execution exactsafrightful toll during theinevitablelongwait
between the imposition of sentence and the actua infliction of death... The unusual
severity of death is manifested most clearly in its finality and enormity. Death, in
these respects, isin aclass by itself.

In aCalifornian case, the one of The People v Anderson (1972) 493 P 2d 830, Wright CJ
observed (at 894) that:

The cruelty of capital punishment lies not only in the execution
itself and the painincident thereto, but a so in the dehumanising effects of the lengthy
imprisonment prior to execution during which the judicial and administrative
procedures essential to due process of law are carried out. Penologists and medical
experts agree that the process of carrying out averdict of death is often so degrading
and brutalising to the human spirit as to constitute psychological torture.

Liacos J elaborated on that aspect of the matter in the jJudgment which he delivered when
District Attorney for the Suffolk District v Watson and Others (1980) 381 Mass 648

was decided in Massachusetts. The passagesthat | shall quote (at 678 - 9, 681 and 683)
arevivid. They went thus:

The ordeals of the condemned are inherent and inevitable in any
system that informs the condemned person of his sentence and provides for a gap
between sentence and execution. Whatever one believes about the cruelty of thedeath
penalty itself, this violence done the prisoner s mind must afflict the conscience of
enlightened government and give the civilised heart no rest... The condemned must
confront this primal terror directly, and in the most demeaning circumstances. A
condemned man knows, subject to the possibility of successful appea or
commutation, the time and manner of his death. His thoughts about death must
necessarily be focussed more precisely than other people s. He must wait for a
specific death, not merely expect death inthe abstract. Apart from casesof suicideor
terminal illness, thiscertainty isuniqueto those who are sentenced to death. The state
puts the question of death to the condemned person, and he must grapple with it
without the consolation that he will die naturally or with his humanity intact. A
condemned person experiences an extreme form of debasement.... The death sentence
itself is a declaration that society deems the prisoner a nullity, less than human and
unworthy to live. But that negation of hispersonality carriesthrough the entire period
between sentence and execution.

A similar account was furnished by Gubbay CJin the Catholic Commission casewhen he
said (at 268 E-H):



[179]

[180]

[181]

From the moment he enters the condemned cell, the prisoner is
enmeshed in a dehumanising environment of near hopelessness. He isin a place
where the sole object is to preserve his life so that he may be executed. The
condemned prisoner is theliving dead ..... Heiskept only with other death sentence
prisoners - with those whose appeals have been dismissed and who await death or
reprieve; or those whose appeals are still to be heard or are pending judgment. While
theright to an appeal may raise the prospect of being allowed to live, the intensity of
the traumais much increased by knowledge of itsdismissal. Thehopeof areprieveis
all that isleft. Throughout all this time the condemned prisoner constantly broods
over hisfate. The horrifying spectre of being hanged by the neck and the apprehension
of being made to suffer apainful....death is....never far from mind.

The Constitutions of Californiaand Massachusetts forbade cruel punishments. Sentences
of death were held in each state to be contraventions of the prohibition which could not
stand. The decision reached in the case of the District Attorney for Suffolk was
announced by Hennessey CJ, who said (at 664 and 665):

(T)he death penalty is unacceptable under contemporary standards of decency in its

unigue and inherent capacity to inflict pain. The mental agony is, smply and beyond
question, ahorror.... We conclude..... that the death penalty, with its full panoply of
concomitant physical and mental tortures, isimpermissibly cruel.....when judged by
contemporary standards of decency.

Executions were not outlawed atogether, on the other hand, in either Furman v Sate of
Georgia or the case of the Catholic Commission, despite the castigation that they then
underwent. The reason lay in the specia provisions of the governing charters, the
Constitutions of the United States and Zimbabwe, each of which impliedly authorised the
punishment, or appeared at least to do so, by protecting the right to life in terms that
specifically excluded desathsthus caused. So, while executions could be and were banned
inthe particular circumstances of the two cases, insufficient room wasvisible for thetotal
embargo which Brennan J and Gubbay CJ would no doubt have preferred to impose on
them. No such obstacle was presented by the Constitution of Massachusetts or found to be
raised at that time by the Californian one. None of this detracts, however, from my
purpose in repeating the harrowing descriptions given on al four occasions of the ordeal
suffered by criminals awaiting and experiencing execution. | am unaware of any criticism
ever levelled at those descriptions, which were not disputed before us when reliance was
placed on them in argument, and | have no reason to believe that they may have been
inaccurate or exaggerated in any materia respect. They suffice on the whole to convince
me that every sentence of death must be stamped, for the purposes of section 11(2), asan
intrinsically crud, inhuman and degrading punishment.

| passto the question whether capital punishment is nevertheless alowed by section 33(1)
for the crimes that concern us now. | am not sure that a sentence with a sequel of such
cruelty, inhumanity and degradation can ever be rightly regarded in acivilised society as
areasonable or justifiable measure, let alone anecessary one. But | shall assumethat the
penalty is not innately incapable of meeting those requirements.

The most familiar argument advanced in support of capital punishment, and the main
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contention we have to consider under the heading of its suggested permissibility, is that
executions operate as a unique deterrent against the future commission of the crimes
visited with them. That proposition, if sound indeed, deserves to be taken serioudly. It
then provides the strongest reason, in cases of murder at al events, for rating the sentence
of death as an expedient which, though regrettable, passes constitutional muster. For
section 9 protects likewise the lives of the innocent, the lives of potential victims. And
that is afactor which must enter the reckoning, especialy at present when the crimes of
violence perpetrated here have become so prevalent and reached alevel so appalling that
acute anxiety is felt everywhere about the danger to life lurking around the corner. Such
a time was said to be hardly propitious for, such a state of affairs to be scarcely
conduciveto, any relaxation in therigour of thelaw. We dared not exacerbate the danger,
we were warned, by reducing the force of deterrence in the combat with it. | agree that
the nation cannot afford our doing so, and we would not wish it anyhow. Sight must never
be lost, however, of this. The question is not whether capital punishment has a deterrent
effect, but whether its deterrent effect happensto be significantly greater than that of the
alternative sentence available, asuitably severe sentence of imprisonment which not only
gets passed but may aso be expected to run its course.

The debate surrounding that question, an old one both here and el sewhere, has often been
marked by the production of statistical evidence tendered to show that the death penalty
either does not or does serve auniquely deterrent purpose, as the case may be. Therate
of capital crimes committed in a state performing executionsis compared with that of the
sdfsame crimes experienced contemporaneously in some place or another where none
occurs. The records of countries that executed convicts formerly, but have ceased doing
so, are adso examined. Comparisons are then drawn between the rates of those crimes
found there before the punishment was abandoned and the ones encountered afterwards.
Such statistics, when analysed, have dwaysturned out to beinconclusiveintheend. The
pictures that they purport to present differ in thefirst place. The clarity of the sketching
isimpaired, in the second, by all sorts of variable factors for which no alowanceis or
canbemade. Onethinks, for instance, of differences and fluctuationsin moral codes and
values, in the efficiency and success of police forces in preventing and investigating
crimes, inthe climate for the collaboration and assi stance that they need to obtain from the
public and the extent of it which they manage to gain, in the organisation and skills of
criminal conspirators and, above al perhaps, in the social and economic conditions that
have so profound a bearing everywhere on the incidence of crimes. It therefore did not
surprise me to hear that no great store was set in argument by figures of that kind. Others
were drawn to our attention, which related to South Africaaone. They recorded the
number of alleged murders that were reported here during every year from 1988 until
1993, inclusive of both. A globular increase emerged, the rate of which over the whole
period of six years amounted approximately to 35% and accordingly to an annual average
of almost 6%, calculated for convenience by means of a straight division that inflatesthe
rate dightly, to be sure, sinceit disregards the effect on the percentage of the change from
year to year in the figure on which it ought actually to be based. Interesting to notice,
however, is this. The number of alleged murders rose by a mere 1% or thereabouts
during 1993, in contrast with the average rate of 6% postulated, and by 9% during the
time from the beginning of 1992 until the end of 1993, which remained lower than the
corresponding average of 12% for that period of two years. The significance of the
arithmetic liesin the fact that the moratorium on executions was announced, formally and
firmly, in March 1992. What the exercise appearstoillustrate, if statistics prove anything
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in such an areq, is the irrelevance of the announcement to the rate of murders alleged,
which had grown steadily while executions were carried out and was not accelerated by
the halt in hangings. Theresultsof my analys's, for what they are worth, may be added to
the cogent and stronger reasons which Chaskal son P has supplied in paragraphs[119] and
[120] for rgjecting the contention addressed to us that the moratorium had contributed
materially to the increase.

Without empirical proof of the extent to which capital punishment worked as a deterrent,
neither side could present any argument on the point better than the appea to common
sense that tends to be lodged whenever the debate is conducted. That the extreme penalty
must inevitably be more terrifying than anything else was said, on the one hand, to speak
for itself. It spoke superficially, we weretold on the other, and unrealistically too. What
stood to reason was thisinstead. A very large proportion of murdererswerein no mood
or state of mind at the time to contemplate or care about the consequences of their killings
which they might personaly suffer. Those rational enough to take account of them
gambled by and large on their escape from detection and arrest, where the odds in their
favour were often rather high. The prospect of conviction and punishment was much less
immediate and seldom entered their thinking. It was fanciful, should that happen on
relatively rare occasions, to imagine their being daunted by the possibility of ajourney to
the gallows, ajourney taken by only a small percentage of convicted murderers even at
the height of executionsin this country, but not by the probability of incarceration inajall
for many years and perhapsfor therest of their lives. The second school of thought isthe
one which gets to grips with the redlities of the matter, in my opinion, appraising them
with a lot more plausibility and persuasiveness than any that attaches to the stark
proposition of the first school.

It is unnecessary, however, to go so far. The protagonists of capital punishment bear the
burden of satisfying usthat it is permissible under section 33(1). To the extent that their
case depends upon the uniquely deterrent effect attributed to it, they must therefore
convince us that it indeed serves such a purpose. Nothing less is expected from them in
any event when human livesare at stake, liveswhich may not continueto be destroyed on
the mere possibility that some good will come of it. In that task they have failed and, as
far as one can see, could never have succeeded.

In hisjudgment Chaskal son P has discussed retribution as another goal of punishment, and
the arbitrariness and inequality contaminating our processes that culminate in executions.
His treatment of the first subject will be found in paragraphs [129] to [131] and of the
second one in paragraphs [48] to [54]. | share the view taken by him that retribution
smacks too much of vengeance to be accepted, either on its own or in combination with
other aims, as a worthy purpose of punishment in the enlightened society to which we
South Africans have now committed ourselves, and that the expression of moral outrage
whichisitsfurther and more defensible object can be communicated effectively by severe
sentences of imprisonment. The inequality of which he haswritten may be curable in the
long run, onceit isnot the result of the arbitrariness described by him. The same does not
go, however, for the arbitrariness itself, a flaw in the edifice which Ackermann J has
examined as well in paragraphs [158] to [165]. The problem of that is quite as
intractable here asit has proved to be in the United States of America, where the courts
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have wrestled with it constantly and by no means to their satisfaction. For such
arbitrariness is largely inherent in the nature of the proceedings from start to finish.
Similar trouble may be inescapable, to be sure, in cases that are not capital ones. Butin
those producing sentences of desth the arbitrariness is intolerable because of the
irreversibility of the punishment once that gets put into force and the consequent
irremediability of mistakes discovered afterwards, mistakeswhich do occur now and then
notwithstanding the myth to the contrary. The defect then militates forcefully, | believe,
against the reasonableness and justifiability of capital punishment.

The conclusion to which | have thus come, echoing the one reached by Chaskalson P, is
that the death penalty cannot survive our constitutional scrunity of it. Thelinel havetaken
in arriving there differs in some parts from that preferred by him, occasionaly
approaching a topic from another angle and sometimes placing the emphasis elsewhere.
It has also called for less elaboration in the light of his meticulous research into a
mountain of material and his erudite exposition of the themes developed from that. In
general, however, | agree with hisjudgment, aprofound and monumental work with which
| feel proud to associate myself.

| wish before ending thisjudgment to add my voiceto that of Chaskalson Pin dealing with
a couple of points raised in argument on which he has commented already but which |
have not yet mentioned.

Whether capital punishment ought to be abolished or retained amounted, so it wassaid, to
aquestion of policy which Parliament should decide, representing asit did the citizens of
the country and expressing their general will. Theissueisalso, however, aconstitutional
one. It has been put before us squarely and properly. We cannot delegate to Parliament
the duty that we bear to determine it, or evade that duty otherwise, but must perform it
ourselves. In doing so, we were counselled in the alternative, we had to pay great
attention to public opinion, which was said to favour the retention of the death penalty.
We have no means of ascertaining whether that isindeed so, but | shall assumeit to bethe
case. One may aso assume, with afair measure of confidence, that most members of the
public who support capital punishment do so primarily in the belief that, owing to its
uniquely deterrent force, they and their families are safer with than without its protection.
The feeling is quite understandable, given itsbasis. But it deserves no further homageif
the premise underlying and accounting for it isfallacious or unfounded, as| consider that
oneto be. To alow ourselves to be influenced unduly by public opinion would, in any
event, be wrong. Powell J disparaged such external pressures on constitutional
adjudication when he said in Furman v State of Georgia (at 443):

(T)heweight of the evidenceindicates that the public generally has
not accepted either the morality or the social merit of the views so passionately
advocated by the articulate spokesmen for abolition. But however one may assess
(the) amorphous ebb and flow of public opinion generally on this volatile issue, this
type of enquiry lies at the periphery - not the core - of the judicia process in
constitutional cases. The assessment of popular opinion is essentially alegisative,
not ajudicial, function.

In similar vein were these remarks passed by Jackson J on the earlier occasion of West
Virginia State Board of Education v Barnette and Others (1942) 319 U5 624 (at 638):
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The very purpose of a bill of rights was to withdraw certain subjects from the
vicissitudes of political controversy, to place them beyond the reach of majorities...
and to establish them as legal principles to be applied by the courts. One sright to
life.... and other fundamental rights may not be submitted to vote; they depend on the
outcome of no elections.

The other point was not so much a contention as a complaint, one registered against the
sympathy with murderers, and the lack of any felt for the victimsand their families, which
some proponents of capital punishment have seen asthe motivation behind every attack on
it. It is unnecessary, | hope, for this court to answer that canard. In rebuttal of the
criticism, lest it be levelled at us all the same, one can do no better than to repeat the
following excerpts from the judgment which Wright CJ wrote in The People v Anderson
(at 896 and 899):

We are fully aware that many condemned prisoners have committed crimes of the
utmost cruelty and depravity and that such persons are not entitled to the slightest
sympathy from society in the administration of justice or otherwise.... Our
conclusion that the death penalty may no longer be exacted in California.... is not
groundedin sympathy for those who would commit crimes of violence, butin concern
for the society that diminishesitself whenever it takesthelife of one of its members.
Lord Chancellor Gardiner remindedthe House of Lords, debating abolition of capital
punishment in England: When we abolished the punishment for treason that you
should be hanged, and then cut down while still aive, and then disembowelled while
still dive, and then quartered, we did not abolish that punishment because we
sympathised with traitors, but because we took the view that it was a punishment no
longer consistent with our self-respect .

South Africa has experienced too much savagery. The wanton killing must stop before it
makes a mockery of the civilised, humane and compassionate society to which the nation
aspires and has congtitutionally pledged itself. And the state must set the example by
demonstrating the priceless value it places on the lives of all its subjects, even the worst.

KENTRIDGE AJ: | agree with the order proposed by Chaskalson P and with the
reasons for it contained in his judgment and in the judgment of Didcott J In view of the
importance of theissue and in deference to the forceful submissionsof Mr von Lieres SC,
the Attorney-Genera of the Witwatersrand, | add some remarks of my own.

Capital punishment is an issue on which many members of the public hold strong and
conflicting views. To many of them it may seem strange that so difficult and important a
public issue should be decided by the eleven appointed judges of this court. It must be
understood that we undertake this task not because we claim a superior wisdom for
ourselves but, as Chaskalson P has explained in his judgment, because the framers of the
Constitution have imposed on us the inescapable duty of deciding whether the desth
penalty for murder is consistent with Chapter Three of the Congtitution. It should not be
overlooked that adecision holding the death penalty to be constitutional would have been
just as far-reaching an exercise of judicial power as the decision to strike it down.

Some public commentators on the question before this court have supposed that any doubt
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as to the unconstitutionality of the death penalty was foreclosed by section 9 of the
Constitution, which proclaimsin unqualified terms that every person shall have the right
of life, read with section 33(1)(b), which provides that no statutory limitation on that or
any other constitutional right shall "negate the essential content of the right in question.”
The execution of a condemned prisoner, it is suggested, must negate entirely hisright to
life and must therefore i pso facto be in conflict with the constitution. For my part, | do
not believe that this supposedly simple solution bears examination. Although theright to
life isstated in unqualified termsitsfull scope and implications remain to be worked out
in future cases. Certainly, as the President of the Court has pointed out, the right to life
must accommodate the right to kill in lawful self-defence of one's own life or the lives of
others, aswell as the right of the State to defend itself against insurrection. Theright to
life may also be seen as entailing a duty on the State to protect the lives of its citizens by
ensuring, as far as it is able, that unlawful killing is visited with condign punishment.
That punishment like any other, must fall within the limitsimposed by section 11(2) of the
Congtitution. Asto section 33(1)(b), | agree with Chaskalson P that our decision in this
case can be reached without requiring the Court to give an authoritative interpretation of
that clause. We did, however, hear argument on the clause and | should like to state
briefly why | do not think that it provides the short answer to the problem of the
congtitutionality of the death penalty.

The source of section 33(1)(b) is presumably the ssimilar provision in the Constitution of
the Federal Republic of Germany. Asfar as| am aware the German Constitutional Court
has never given any definiteinterpretation to that clause. Varying constructions of it have
been suggested by the authors cited by Chaskalson P in the footnotes to paragraphs 108
and 132 of hisJudgment; see aso the discussion by Rautenbachin 1991 TSAR 403. For
present purposes it is sufficient to mention two possible interpretations of section
33(1)(b). Thefirstisthat it requires oneto consider the effect of any State action onthe
individual concerned - sometimes called the subjective approach. On this basis the
infliction of the death penalty must conflict with section 33(1)(b) because in destroying
life it must negate the essence of the right to life. | do not find this so-called subjective
interpretation convincing. 1t cannot accommodate the many State measures which must be
necessary and justifiable in any society, such as long-term imprisonment for serious
crimes. It istrue that a prisoner, even one held under secure conditions, retains some
residual rights. See Whittaker v Roos 1912 A.D. 92, 122-3, per Innes J. But | find it
difficult to comprehend how, on any rational use of language, it could be denied that while
he is in prison the essence of the prisoner's right to freedom (section 11), of his or her
right to leave the Republic (section 20) or to pursue alivelihood anywherein the national
territory (section 26) is not negated. Many other examples could be given which in my
view rule out the subjective approach of the sub-section.

The other approach (sometimes, not altogether appropriately, called the objective
approach) isto examine the law which is sought to be justified under section 33. That
section states that rights entrenched in Chapter Three may be limited by laws of general
application provided that such limitation complies with the requirements of paragraph (a)
of sub-section 1 and provided further that it does not negate the essential content of the
right in question. What must pass scrutiny under section 33 is the limitation contained in
the law of genera application. This meansin my opinion that it is the law itself which
must pass thetest. On thisbasis alaw providing for imprisonment for defined criminal
conduct, cannot be said to negate the essential content of the right to freedom, whatever
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the effect on the individual prisoner serving a sentence under that law. Similarly such a
law would not negate the essential content of the right of free movement. Those are
generd rights entrenched in the Constitution, and alaw which preserves those rights for
most people at most times does not negate the essential content of those rights. An
example of alaw which might negate the essence of the right to freedom of movement
would be a law (such as the Departure from the Republic Act, 1955) under which no
person may leave the Republic without the express or implied consent of the Government.
Another possible example could relate to the right of freedom of speech. A law providing
for general censorship of al publicationswould on the face of it negate the essence of the
right to freedom of speech. On the other hand a law providing penalties for what is
colloquially referred to as "hate speech” would not, | think, negate the essence of that
right. (Whether or not it would meet the other criteria of section 33 is a different
guestion.)

It follows that in my opinion that the true issue for decision is whether or not the death
penalty for murder isa"cruel, inhuman or degrading punishment”, although the entrenched
right to life, like the right to dignity and to equality of treatment, doesilluminate theissue.
As both Chaskalson P and Didcott J have emphasised, capital punishment is qualitatively
something quite gpart from even the longest term of imprisonment. 1t entailsthe calculated
destruction of ahuman life. Inequalitiesinitsincidence are probably unavoidable. Inthe
infliction of capital punishment judicial and executive error can never be wholly excluded
nor, of course, repaired. With regard to the uniquely cruel and inhuman nature of the
death penalty | would refer to the ample citation of American authority by Didcott Jin
paragraphs 6 and 7 of his Judgment and to the various decisions of international tribunals
cited by Chaskalson P. | would add to these the judgment of Blackmun Jin Callinsv
Collins114 S. Ct. 1127 (1994). The statement of Stewart Jin Furman v Georgia 408 US
238 at 306 cited by ScaliaJin Harmelin v Michigan 501 US 957 (1991), also deserves
repetition:

"The penalty of death differs from all other forms of criminal
punishment, not in degree but in kind. It is unique in its total irrevocability. Itis
unigue in its rejection of rehabilitation of the convict as a basic purpose of criminal
justice. Anditisunique, finally, initsabsolute renunciation of al that isembodiedin
our concept of humanity."

The "death row" phenomenon as a factor in the cruelty of capital punishment has been
eloquently described by Lord Griffithsin Pratt v Johnson [1994] 2 AC 1 and by Gubbay
CJin Catholic Commission for Justice and Peace in Zimbabwe v Attorney General
Zimbabwe 1994 (4) SA 329. Those were cases of inordinately extended delay in the
carrying out of

the death sentence, but the mental agony of the criminal, initsaternation of fear, hopeand
despair must be present even when the time between sentence and execution is measured
in months or weeks rather than years.

It may be said that if the punishment is cruel so was the act of the murderer. That cannot
and should not be denied. In the present case the Appellants committed murders of
horrifying callousness motivated by nothing but greed. In some of the cases summarised
in the Attorney-General's written submissions, al of them cases in which the Appellate
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Division had confirmed the sentence of death, the accused had, if that were possible,
committed even more revolting acts of cruelty against their victims. | agree with
Chaskalson P that proportionality is an ingredient to be taken into account in deciding
whether a penalty is cruel, inhuman or degrading. But that does not mean that the State
should respond to the murderer's cruelty with adeliberate and matching cruelty of itsown.
As Simon Jenkins said in arecent article on the death penalty in "The Times' (London),
that would imply that punishment must not merely fit the crime, but repesat the crime.

Section 35 of the Constitution requires us to "promote the values which underlie an open
and democratic society based on freedom and equality.” We arethusentitled and obliged
to consider the practices of such societies. That exercise shows us that most of the
countries which we would naturally include in that category have abolished capital
punishment as a penalty for murder, either by legidation or by disuse. These countries
include the neighbouring States of Namibia, Angola and Mozambique. The principa
exceptions are the great democracies of India and the United States. In each of those
countries the written constitution expressly contemplates the legitimacy, subject to
safeguards, of the death penalty. Thus the Fifth Amendment to the Constitution of the
United States begins with the words, "No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment or indictment of a Grand Jury..."
There are similar expressindications of the acceptability of the death sentencein Article
21 of the Congtitution of India. It is therefore understandable that the Supreme Courts of
those two countries have found themselves unable to hold that the death pendlty isper se
unconstitutional. Nonetheless, in our attempt to identify objectively the values of an open
and democratic society what | find impressiveisthat individual judges of great distinction
suchas Brennan Jin the United States and Bhagwati Jin Indiahave held, notwithstanding
those congtitutional provisions, that the death penalty is impermissible when measured
againgt the standards of humanity and decency which have evolved since the date of their
respective constitutions. Similarly, courts to which considerable respect is due, such as
the Supreme Court of Californiain People v Anderson 493 P.2d 880 (1972) and the
Supreme Judicia Court of Massachusetts in District Attorney for the Suffolk District v
Watson 381 Mass 648 (1980) have held the death penalty to be a "cruel and inhuman
punishment” and therefore in conflict with their respective State constitutions. In the
California case that decison was arrived at notwithstanding clauses in the State
Congtitutionwhich, like the United States Constitution, recognised the existence of capital
punishment. (See Anderson's case at 886-7).

The referenceto "evolving standards of decency” istaken from the judgment of Warren CJ
in Trop v Dulles 356 US 86 at 101 (1958) where, speaking for the Court, he adopted as
the measure of permissible punishment under the Eighth Amendment of the United States
Congtitution "the evolving standards of decency that mark the progress of a maturing
society." Commenting on thisdictum in Thomson v Oklahoma 487 US 815 (1988) Scalia
J (dissenting) said at 865:

"Of course, the risk of assessing evolving standards is that it is all
too easy to believe that evolution has culminated in one's own views."

Thisisapertinent warningwhich | have, | hope, kept inmind. | believe, nonethel ess, that
there is ampl e objective evidence that evolving standards of civilisation demonstrate the
unacceptability of the death penaty in countries which are or aspire to be free and
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democratic societies. Most democratic countries have abandoned the death penalty for
murder. Even in countries which have the death penalty on the statute books there is a
decline initsuse. Although one cannot say that the death penalty is as yet contrary to
international law, Chaskalson P has demonstrated that that is the direction in which
international law is developing. | shall come later to the question of public opinion and
the guidance to be obtained from it, but what is clear to my mind is that in general in
civilised democratic societies the imposition of the death penalty has been found to be
unacceptably cruel, inhuman and degrading, not only to those subjected to it but also to the
society which inflictsit. Simon Jenkins, in the article which | have aready quoted, says
that the Stateis (or should be) "institutionalised civilisation." | would agree, and add that
this is especialy true of the State created by our new Constitution. The deliberate
execution of ahuman, however depraved and criminal his conduct, must degrade the new
society which is coming into being.

In the course of argument before us much was said about public opinion on the death
penalty in South Africa. Both Chaskalson P and Didcott J have shown that public opinion,
evenif expressed in acts of Parliament, cannot be decisive. If weweresimply to defer to
public opinion we would be abdicating from our constitutional function. Y et, were public
opinion on the question clear it could not be entirely ignored. The accepted mores of
one's own society must have some relevance to the assessment whether a punishment is
impermissibly cruel and inhuman. In Furmanv Georgia 408 US 238 (1972) Brennan Jat
277 said that one of the principles inherent in the constitutional prohibition of cruel and
unusua punishments was that "a severe punishment must not be unacceptable to
contemporary society.” Much earlier,in Weems v United States 217 US 349, 378 (1910)
the United States Supreme Court had held that that provision of the Constitution was "not
fastened to the obsolete”, but might "acquire meaning as public opinion becomes
enlightened by a human justice." | would, with al respect, suggest that the principle
propounded by Brennan J may give too much weight to prevailing opinion - an opinion
which may swing with public moods and varying public concerns. But in any event,
whether or not a punishment is acceptable to contemporary society is not to be judged by
the results of informal public opinion polls, still less by lettersto the press. In Peoplev
Anderson (supra) Wright CJ speaking for the Supreme Court of Californiasaid at 893-4:
"Public acceptance of capital punishment is a relevant but not
controlling factor in ng whether it isconsonant with contemporary standards of
decency. But public acceptance cannot be measured by the existence of death penalty
statutes or by the fact that some juriesimpose death on criminal defendants. Nor are
public opinion polls about a process which is far removed from the experience of
those responding helpful in determining whether capital punishment would be
acceptable to an informed public were it even-handedly applied to a substantial
proportion of the persons potentially subject to execution.”

In Gregg v Georgia 428 US 153 (1976) a judgment given four years after Furman v
Georgia, supra, Stewart J at 179-180 found that developments during that period had
shown that "a large proportion of American society continues to regard it (capital
punishment) as an appropriate and necessary crimina sanction." The principa evidence
on which Stewart J based this finding was that since the Furman case the legislatures of
35 of the United States had enacted new death penalty statutes. Further, the Congress of
the United States had enacted a statute providing the death penalty for aircraft piracy. In
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addition, he referred to an official State-wide referendum in the State of California
adopting a constitutional amendment that authorised capital punishment.

Needless to say, there was no similar evidence before us. Public opinion has not
expressed itsdlf in a referendum, nor in any recent legidation. Certainly, there is no
evidence of ageneral socia acceptance of the death penalty for murderers such as might
conceivably have influenced our conclusions. On the contrary, developments in South
Africa point in the opposite direction. It is to be noted that even at the time, during the
previous decade, when South Africa had the unenviable reputation for carrying out more
executions than any other country in the western world, only a proportion of those
convicted of murder were sentenced to death, and of those many were reprieved. The
amendment to the Criminal Procedure Act introduced by Act No 107 of 1990 drastically
reduced the number of convicted murderers sentenced to death. The subsequent
developments described by Chaskalson P including the official executive moratorium on
the death penalty announced in March 1992, while not evidence of genera opinion, do
cast serious doubt on the acceptability of capital punishment in South Africa. Infact, we
areinformed, since 1989 there has been no judicial executionin South Africa. Thusthere
has been in this country no indication whatsoever of what Stewart Jin Gregg's case
referred to as " society's endorsement of the death penalty for murder." Inthe Constitution
itself such endorsement is markedly absent. Consequently, in al the circumstances, the
appedl to public opinion could not affect our decision.

Thereislittle | wish to add to what has been said by other members of the Court on the
application of section 33. On the question whether a death penalty can be justified by its
deterrent effect the statistical and other evidence is inconclusive, as it was bound to be.
As the analysis of Chaskalson P shows the statistical evidence comes nowhere near
establishing that the death penalty is an effective deterrent against murder. Nor on the
other hand can it be shown that it is not a deterrent. As Mr von Lieres pointed out, only
those who were not deterred enter the statistics; the number who were deterred cannot be
known. In Burns well-known lines, "What's done we often may compute/But know not
what's resisted.” The most impressive argument of Mr von Lieres on this aspect of the
case was that, statistics aside, the awfulness of the death penalty must in its nature deter
some would-be murderers. In the face of the appalling murder rates in this country, he
said, we cannot afford to relinquish any possible weapon in the fight against violent
crime. That is a powerful argument but, given the cruelty and inhumanity of the desth
pendty, it isan argument which cannot in theend prevail. It reliesessentially onthe mere
possibility that the death sentence may deter some murderers. That is not a sufficient
justification for the continued existence of such an extreme punishment.

| have little to add, too, to what Chaskalson P has said on the element of retribution as an
element in punishment. The Attorney-Genera's argument was that the criminal law
including the modes of punishment must adequately reflect the mora outrage felt by
society when a vicious and cold-blooded murder is committed. Thistoo | regard as an
argument of weight. One can understand in particular the reaction of the families of
victims of murderers and the feeling that the culprits "deserve to die". But the choice, as
Chaskalson P has pointed out, is not between death penalty on the one hand and the
condonation of the murderer's act on the other. The choice is between the death penalty
and a long term of imprisonment which might in appropriate cases include life
imprisonment in the fullest sense of theterm. Asacivilised society itisnot opentous, in
my opinion, to express our mora outrage by executing even the worst of murderers any
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more than we could do so by the public hangings or mutilations of a bygone time.

Inconclusion | would endorse what Didcott J has cogently stated; the striking down of the
death penalty entails no sympathy whatsoever for the murderer, nor any condonation of his
crime. What our decision does entail is a recognition that even the worst and most
vicious criminals are not excluded from the protections of the Constitution. In 1910 Mr
Winston Churchill speaking in the House of Commons said this:

"The mood and temper of the public in regard to the treatment of
crime and criminals is one of the most unfailing tests of the civilisation of any
country. A calm dispassionate recognition of the rights of the accused, and even of
the convicted criminal, against the State - a constant heart-searching by all charged
with the duty of punishment - a desire and eagerness to rehabilitate in the world of
industry those who have paid their due in the hard coinage of punishment: tireless
efforts towards discovery of curative and regenerative processes. unfailing faith that
there is atreasure, if you can only find it, in the heart of every man. These are the
symbols, which, in the treatment of crime and criminal, mark and measure the stored-
up strength of anation, and are sign and proof of theliving virtueinit."

KRIEGLER J: | agree with the conclusions reached by Chaskalson P, endorse the bulk
of hisreasoning and concur in the order he hasformulated. There are just two points that
| wish to add though: the first by way of additional emphasis and the second to indicate
asomewhat different line of reasoning.

The basic issue, as Chaskalson P points out in the opening and concluding paragraphs of
the main judgment, iswhether the Constitution?® has outlawed capital punishment in South
Africa® The issue is not whether | favour the retention or the abolition of the death
pendty, nor whether this Court, Parliament or even overwhelming public opinion
supports the one or the other view. The question is what the Congtitution says about it.

[207] In answering that question the methods to be used are essentially legal, not mora or
philosophical. To betrue the judicial process cannot operatein an ethical vacuum. After al, concepts
like "good faith", "unconscionabl€" or "reasonable" import value judgmentsinto the daily grind of courts
of law. Anditwould befoolishto deny that thejudicial process, especially inthefield of constitutional
adjudication, calls for value judgments in which extra-legal considerations may loom large.
Nevertheless, the starting point, the framework and the outcome of the exercise must be legal. The
foundation of our state and all its organs, the ruleswhich govern their interaction and the entrenchment
of the rights of its people are to be found in an Act of Parliament, albeit a unique one? That Act

®Constitution of The Republic of South Africa, Act No. 200
of 1993, as anended.

2As sanctioned by section 277(1) of the Crimnal Procedure
Act, 1977, as anended and the correspondi ng provisions of
the fornmer Transkei, Bophut hatswana and Venda.

2Section 4 of the Constitution describes it as "the
suprene law of the Republic ... [which] shall bind all
| egi sl ative, executive and judicial organs of state at all
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entrusts the enforcement of its provisions to courts of law.? The "court of fina instance over all
matters relating to the interpretation, protection and enforcement” of those provisionsiis this Court,*
appointment to which is reserved for lawyers® The incumbents are judges, not sages; their discipline
isthe law, not ethics or philosophy and certainly not politics.

[208] The exerciseisto establish whether there is an invalid infringement of a right protected by
Chapter Three. This

"callsfor a'two-stage' approach. First, hasthere been a contravention of aguaranteed
right? If so, isit justified under the limitation clause?'*

For the first step, one need go no further than section 9 of the Constitution, which could not possibly
be plainer:

"Every person shall have theright to life."

Whatever else section 9 may mean in other contexts, with regard to which | express no
view, at the very least it indicates that the State may not deliberately deprive any person
of his or her life. As against that general prohibition section 277(1) of the Criminal
Procedure Act sanctions ajudicial order for the deprivation of a person'slife. The two
provisions are clearly not reconcilable. Therefore, the latter provision is liable to be
struck down under section 4(1) of the Constitution, unlessit is saved by the second step
of the analysis -application of the limitations clause.

During the second step of the exercise one must ask whether that infringement of the right
to life isreasonable and al'so whether it is justifiable in an open and democratic society

| evel s of governnent." Section 7 makes Chapter 3,
contai ning fundanental rights, binding on "all legislative
and executive organs of state at all |evels of governnent"
and provides that it "shall apply to all lawin force and
all admnistrative decisions taken and acts perforned
during the period of operation of this Constitution."

#See Chapter 7 of the Constitution.
#Section 98(2) of the Constitution.

5See section 99(2)(c) of the Constitution which requires
on appointee to be a person who "(i) is a judge of the
Suprene Court or is qualified to be admtted as an advocate
or attorney and has, for a cumul ative period of at |east 10
years after having so qualified, practised as an advocate
or an attorney or lectured in law at a university; or (ii)
is a person who, by reason of his or her training and
experience, has expertise in the field of constitutiona
law relevant to the application of this Constitution and
the I aw of the Republic."”

%Per Kentridge AJ, in S v Zuna and O hers 1995 (4) BCLR
401, 414 (SA). The "limtation clause" he refers to is
section 33(1) of the Constitution.
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based on freedom and equality (sections 33(1)(a)(i) & (ii)).? As| am satisfied that
section 277(1)(a) does not meet the threshold test of reasonableness, | find it unnecessary
to ask whether it is justifiable in the kind of society postulated. Nor do | consider the
meaning of section 33(1)(b), which is discussed in paragraphs 132, 133 and 134 of the
main judgment and paragraphs 193, 194 and 195 of the judgment of Kentridge AJ.%® In
respect thereof | express no opinion.

| also find it unnecessary to probe the outer limits of what is reasonable. At the very least the
reasonableness of a provision which flies directly in the face of an entrenched right would have to be
cogently established. Furthermore aprovision relating to so basic and so precious aright astheright to
lifeitself (without which all other rights are nought), would have to be manifestly reasonable®

We were favoured with literally thousands of pages of material in support of and opposed to the death
pendlty, ranging from the religious, ethical, philosophical and ideological to the mathematical and
statistical. Mr Von Lieres, SC, who argued the retentionist cause with great skill, in essence sought to
bring the death sentence within the protection of section 33(1) on the strength of its deterrent and
retributive value. The main judgment deals with these two considerations® and | merely wishto makea
few additional observations regarding deterrence.®

Nearly a quarter of a century ago the US Supreme Court decided the watershed case of Furman v
Georgia.® In the course of a compendiously researched opinion, Marshall J reviewed
virtually every scrap of Anglo-American evidence for and against capital punishment. In
the course of his "long and tedious journey” (his own description) he made the crucial
finding that 200 years of research had established

“that capital punishment serves no purpose that life imprisonment could not serve

“The questions may well be asked what the distinction is
bet ween reasonabl e and justifiabl e and whet her one test can
be met and not the other. Be that as it nmay, this case is
so clear that the distinction, if any, between the two
criteria need not be considered.

#Rel ating to the neaning and effect of the prohibition in
section 33(1)(b) against a limtation which "negate[s] the
essential content of the right in question.™

®The reasonabl eness of other limtations on the right to
life does not arise here. Suffice it to say that there
must al ways be a proportionality between any right and the
limtation thereof sought to be saved under section 33(1).

“Par agraphs 116 to 127 on deterrence and 129 to 131 on
retribution.

No nore need be said about retribution than has been said
by ny coll eagues. See al so paragraph 203 of the judgnent
of Kentridge AJ and paragraph 185 of the judgnent of
Di dcott J.

%408 US 238 (1972).
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equally well."®

A decade later the Indian Supreme Court surveyed the international authorities for and against
the death penalty in Bachan Singh's case.®* Since then a great deal more has been
written in support of both the abolitionist and the retentionist schools. But when
all issaid and done the answer is still what it wasto Marshall Jin Furman's case:
the death penalty has no demonstrable penological value over and above that of
long-term imprisonment. No empirical study, no statistical exercise and no
theoretical analysis has been able to demonstrate that capital punishment has any
deterrent force greater than that of areally heavy sentence of imprisonment. That
is the ineluctable conclusion to be drawn from the mass of data so thoroughly
canvassed in the written and oral arguments presented to us.

Another equally ineluctable conclusion then isthat capital punishment cannot be vindicated by
the provisions of section 33(1) of the Constitution.® It simply cannot be reasonable to
sanction judicid killing without knowing whether it has any marginal deterrent value.

Having concluded that capital punishment isinconsistent with section 9 of the Constitution and
cannot be saved by section 33(1), | find it unnecessary to consider its possible inconsistency
with any other fundamental rights protected by Chapter Three. Vigilant protection of theright
to human dignity (section 10) and of the immunity from cruel, inhuman or degrading
punishment (section 11(2)) is undoubtedly essential. Sotoo arbitrarinessin theimposition of
any sentence is fatally inconsistent with the demand for equality so emphatically mandated in
sections 8(1) and (2). | do not want to be understood as disagreeing with the views expressed
by any of my colleaguesin regard to those rights and their importance; but in the hierarchy of
values and fundamental rights guaranteed under chapter 3, | seethem asranking below theright
tolife. Indeed, they are subsumed by that most basic of rights. Inasmuch ascapital punishment,
by definition, strikes at the heart of theright to life, the debate need go no further.

LANGA J: | agreewith the conclusions reached by Chaskalson P and generally with the
reasons he advancesin his exhaustive and erudite judgment. | concur in the order he has
proposed. | wish to put additional emphasis on some of the aspects he has dealt with.

The death sentence, in terms of the provisions of section 277 of the Criminal Procedure
Act, No. 51 of 1977, is uncongtitutional, violating as it does:

@ the right to life which is guaranteed to every person by section 9 of the
Congtitution;

¥l d. at 359.

¥Bachan Singh v State of Punjab (1980) 2 SCC 684, quoted
i n paragraph 76 of the main judgnent.

®The provisions of section 277(1)(b), which sanction the
death penalty for treason conmtted at a tine when the
Republic is in a state of war, do not arise for
consideration in this case. That is a wholly different
situation which requires independent eval uati on.
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(b) the right to respect for human dignity guaranteed in section 10;

(c) the right not to be subjected to cruel, inhuman and degrading punishment as set out
in section 11(2).

For the reasons set out in Didcott Jsjudgment, | place more emphasison theright to life.
Section 9 of the Constitution proclaimsit in unqualified terms. It isthe most fundamental
of all rights,* the supreme human right.3” | do not consider it necessary or desirable to
define the exact scope of the right, save to make two points, namely:

@ It does mean that every person hastheright not to be deliberately put to death
by the State as punishment, as envisaged in section 277 of the Criminal Procedure Act.
(b) | do not exclude the application of the limitations clause to the right to life.

Any law which seeks to limit the right will have to comply with the requirements of section
33(1) of the Constitution. For the reasons set out in Chaskalson P's judgment, the
reguirements have not been met; the State has been unable to justify the limitation which is
imposed on theright to life by section 277 of the Criminal Procedure Act. | cannot accept that
itis"reasonable," asrequired by section 33(1) of the Constitution, to override what isthe most
fundamental of all rights, without clear proof that the deterrence value of the penalty is
substantially higher than that which the imposition of a suitably long period of imprisonment
has. This has not been proved. Because of theview | take, | find it unnecessary to deal with the
other requirements of section 33(1) of the Constitution.

The emphasis| place on theright to lifeis, in part, influenced by the recent experiences of our people
in this country. The history of the past decades has been such that the value of life and human dignity
have been demeaned. Political, social and other factors created a climate of violence resulting in a
culture of retaliation and vengeance. Inthe process, respect for lifeand for theinherent dignity of every
person became the main casualties. The State hasbeen part of thisdegeneration, not only because of its
role in the conflicts of the past, but also by retaining punishments which did not testify to ahigh regard
for the dignity of the person and the value of every human life.

The primacy of theright to life and its relationship to punishment needs to be emphasized also in view
of our congtitutional history. The doctrine of parliamentary sovereignty meant, virtualy, that the State
could do anything, enact any law, subject only to procedural correctness®

[220] Whenthe Constitution was enacted, it signalled adramatic changein the system of governance
from one based on rule by parliament to a constitutional state in which the rights of individuals are
guaranteed by the Constitution. It also signalled a new dispensation, as it were, where rule by force
woul d be replaced by democratic principlesand agovernmental system based on the preceptsof equality
and freedom.

It may well be that for millionsin this country, the effect of the change has yet to be felt in amateria
sense. For al of usthough, aframework has been created in which a new culture must take root and
develop.

% See the remarks of Lord Bridge in Bugdaycay v Secretary
of State 1987(1) Al ER 940 at 952b.

¥ See paragraph 82 of Chaskal son P s judgnent.

¥ S v Tuhadel eni and Ot hers 1969(1) SA 153 (A) at 172D -
173F; Baxter, Admnistrative Law, page 30 (1984).
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Implicit in the provisions and tone of the Constitution are values of amore mature society, which relies
on moral persuasion rather than force; on example rather than coercion. In thisnew context, then, the
role of the State becomes clear. For good or for worse, the State is arole model for our society.®* A
culture of respect for human life and dignity, based on the valuesreflected in the Constitution, hasto be
engendered, and the State must take thelead. In acting out thisrole, the State not only preaches respect
for the law and that the killing must stop, but it demonstrates in the best way possible, by example,
society sown regard for human life and dignity by refusing to destroy that of the criminal. Those who
areinclined tokill need to betold why itiswrong. Thereason surely must bethe principlethat thevaue
of human life isinestimable, and it is a value which the State must uphold by example as well. As
pointed out by Mr Justice Schaefer of the Supreme Court of Illinois:®

"The methods we employ in the enforcement of our criminal law have aptly been caled the
measures by which the quality of our civilisation may be judged.”

The ethos of the new cultureis expressed in the much-quoted provision on National Unity
and Reconciliation which forms part of the Constitution. Chaskal son P quotesthe various
components of it in paragraphs 7 and 130 of hisjudgment. It describesthe Constitution as
a "bridge" between the past and the future; from "the past of a deeply divided society
characterised by strife, conflict, untold suffering and injustice, and afuture founded on the
recognition of humanrights, ... for al South Africans..."; and findly, it suggests achange
in menta attitude from vengeance to an appreciation of the need for understanding, from
retaliation to reparation and from victimisation to ubuntu. The Congtitution does not
define this last-mentioned concept.

The concept is of some relevance to the values we need to uphold. It isaculture which
places some emphasis on communality and on the interdependence of the members of a
community. It recognises a person's status as a human being, entitled to unconditional
respect, dignity, value and acceptance from the members of the community such person
happens to be part of. It also entails the converse, however. The person has a
corresponding duty to give the same respect, dignity, value and acceptance to each
member of that community. More importantly, it regulates the exercise of rights by the
emphasis it lays on sharing and co-responsibility and the mutual enjoyment of rights by
al. Itisperhaps bestillustrated in the following remarks in the judgment of the Court of
Apped of the Republic of Tanzaniain DPP v Pete,*

* Brandeis J in his dissenting opinion in Onstead v
United States, 277 US 438, 485 (1928) put it succinctly:
"Qur Governnent is the potent, the omni-present teacher.
For good or for ill, it teaches the whol e of our people by
its exanple.™

“1n his Adiver Wendel|l Holnes |ecture at the Harvard Law
School, reprinted under the heading Federalism and State
Crimnal Procedure, 70 Harv. L. Rev. 1, 26 (1956). The
passage was referred to with approval in Coppedge v United
States, 369 US 438, 449 (1962).

“[1991] LRC (Const) 553 at 566b-d, per Nyalali CJ, Makane
and Ramadhani JJA
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"The second important principle or characteristic to be borne in mind when interpreting our
Congtitutionisacorollary of thereality of co-existence of theindividual and society,
and aso the redlity of co-existence of rights and duties of the individual on the one
hand, and the collective of communitarian rights and duties of society on the other. In
effect this co-existence means that the rights and duties of the individual are limited
by the rights and duties of society, and vice versa."

An outstanding feature of ubuntu in a community sense is the value it puts on life and
human dignity. The dominant theme of the culture is that the life of another person is at
least as valuable as one's own. Respect for the dignity of every personisintegral to this
concept. During violent conflicts and times when violent crime is rife, distraught
members of society decry the loss of ubuntu. Thus heinous crimes are the antithesis of
ubuntu. Treatment that is cruel, inhuman or degrading is bereft of ubuntu.

We have al been affected, in some way or other, by the "strife, conflict, untold suffering
and injustice" of the recent past. Some communities have been ravaged much more than
others. In some, there is hardly anyone who has not been a victim in some way or who
has not lost a close relative in senseless violence. Some of the violence has been
perpetrated through the machinery of the State, in order to ensure the perpetuation of a
status quo that wasfast running out of time. But all thiswas violence on human beings by
human beings. Life became cheap, amost worthless.

It was against a background of the loss of respect for human life and the inherent dignity
with attaches to every person that a spontaneous call has arisen among sections of the
community for areturn to ubuntu. A number of references to ubuntu have already been
made in various texts but largely without explanation of the concept.*? It has however
always been mentioned in the context of it being something to be desired, acommendable
attribute which the nation should strive for.

[228] At first blush, it may sound odd that the issue of theright to life is being decided on the basis
of persons condemned to death for killing other human beings. Inthisregard, it isrelevant to note that
there are some 400 peopl e presently under sentence of death for acts of violence. That initself means
that there are probably an equivalent number of victims whose lives have been prematurely, violently,
terminated. They died without having had any recourseto law. For them there was no "due process."

That iswhy, during argument, a tentative proposition was made that a person who has killed another has
forfeited the right to life. Although the precise implications of this suggestion were not thoroughly
canvassed, this cannot be so. The test of our commitment to a culture of rights liesin our ability to
respect the rights not only of the weakest, but also of the worst among us. A person does not become
"fair game" to bekilled at the behest of the State, because he has killed.

The protection afforded by the Constitution is applicable to every person. That includes the weak, the
poor and the vulnerable. It includes others as well who might appear not to need special protection; it
includes criminals and al those who have placed themselves on the wrong side of the law. The

“ See paragraphs 130 and 131 of Chaskal son P's judgnent.
The concept has been referred to al so by Madal a J, Mahoned
J and Mokgoro J in their separate concurring judgnents in
this matter.
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Constitution guarantees them their right, as persons, to life, to dignity and to protection against torture
or cruel, inhuman or degrading punishment or treatment.

The violent acts of those who destroy life cannot be condoned, neither should anyone think that the
abolition of the sentence of death means that the crime is regarded as anything but one of extreme
seriousness. The sentence itself was an indication of society's abhorrence for the cruel and inhuman
treatment of others. That moral outrage has been expressed in the strongest terms that society could
muster.

Severe punishments must be meted out where deserved, but they should never be excessive. AsBrennan
Jobserved in his concurring judgment in Furman v Georgia,*

". .. asevere punishment must not be excessive. A punishment isexcessive under thisprinciple
if itisunnecessary . . . [i]f thereisasignificantly |ess severe punishment adequate to
achieve the purposesfor which the punishment isinflicted, the punishment inflictedis
unnecessary and therefore excessive."

Righteous anger against those who destroy the human life and dignity of others must be
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appropriately expressed by the Courts;** but in doing so, the State must not send the
wrong message, namely, that the value of human lifeis variable®® Society cannot now
succumb to the doctrine of an eye for an eye.  Its actions must be informed by the high
values which reflect the quality of this nation's civilization.

The Constitution constrains society to express its condemnation and its justifiable anger in a manner
which preserves society's own morality. The State should not make itself guilty of conduct which
violates that which it isin the community'sintereststo nurture. The Constitution, in deference to our
humanity and sense of dignity, does not allow us to kill in cold blood in order to deter others from
killing. Nor doesit allow usto kill criminals simply to get even with them."® We are not to stoop to
thelevel of the criminal.

It follows from the remarks above that asa punishment the death penalty is aviolation of theright to
life. Itiscruel, inhuman and degrading. It is also a severe affront to human dignity. The
death row phenomenon merely aggravates the position. Section 277 of the Crimina
Procedure Act cannot be saved by the provisions of section 33(1) of the Constitution in
respect of any of the rights affected. The punishment is not reasonable on any basis. In
view of the available alternative sentence of a long term of imprisonment, it is also

unnecessary.

MADALA J: | amin agreement with the views expressed in the judgment of Chaskalson

® 408 US 238, 279 (1972).

“ See Rv Karg 1961(1) SA 231(A) at 236A

% Brennan J in Furman v Ceorgia, supra, at 273 expressed
hi nsel f thus: " even the vilest crimnal remains a
human bei ng possessed of common human dignity."

“ Per Brennan J in Furman v CGeorgia, supra, at 305.
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P and with his decision on the unconstitutionality of the death penalty. The punishment, is
inmy view, clearly offensiveto the cardinal principlesfor which our Constitution stands.

However, while | concur, as aforesaid, | believe that there are some additional matters
that need to be mentioned and aspects that should be emphasised, and | proceed to do so
briefly.

The death penalty isunique. Asstated by Stewart Jin Furman v Georgia 408 US at 306:

"The penalty of death differs from all other forms of criminal
punishment, not in degree but in kind. It isunique in its total irrevocability. It is
unigue initsrejection of rehabilitation of the convict as a basic purpose of crimina
justice. And itisunique, finally, initsabsolute renunciation of al thatisembodiedin
our concept of humanity."

This statement was more recently (1991) re-affirmed by Scalia J, who delivered the
judgment of the court in Harmelin v Michigan 501 US 957, and noted that even the most
severe sentence of life imprisonment cannot compare with death.

The Congtitution in its post-amble declares:

"... there is a need for understanding but not vengeance, and for
reparation but not for retaliation, a need for ubuntu but not victimisation."

The concept "ubuntu” appears for the first time in the post-amble, but it is a concept that
permeates the Congtitution generally and more particularly Chapter Three which
embodies the entrenched fundamental human rights. The concept carriesin it the ideas of
humaneness, social justice and fairness.

It was argued by Mr Bizos, on behaf of the Government, that the post-amble enjoins the
people of South Africa to open a new chapter which envisages the country playing a
leading role in the upholding of human rights. He submitted further, that the Government
favoured the abolition of the death penalty because it believed that such punishment could
not be reconciled with the fundamenta rights contained in the Constitution, and that its
application diminished the dignity of our society asawhole.

In my rejection of the desth pendty as aform of punishment, | do not intend, nor do my
colleagues, to condone murder, rape, armed robbery with aggravating circumstances and
those other crimes which are punishable by asentence of death in terms of Section 277 of
the Criminal Procedure Act 51 of 1977. These criminal acts are, and remain, as heinous,
vicious and as reprehensible as they ever were, and do not belong in civilised society.
The death penalty is a punishment which involves so much pain and suffering that
civilised society ought not to tolerate it even in spite of the present high rate of crime.
And society ought to tolerate the death penalty even less when considering that it has not
been proved that it has any greater deterrent effect on would-be murderers than life
imprisonment.

The aspect of irrevocability of the death penalty has been canvassed adequately in the
judgment of Chaskalson P and | propose to say no more on that score (See paragraphs 26
and 54).
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As observed before, the death penalty regjects the possibility of rehabilitation of the
convicted persons, condemning them as "no good", once and for al, and drafting them to
the death row and the gallows. One must then ask whether such rejection of rehabilitation
as apossibility accords with the concept of ubuntu.

One of the relative theories of punishment (the so-called purposive theories) is the
reformative theory, which considers punishment to be a means to an end, and not an end
initself - that end being the reformation of the criminal as a person, so that the person
may, a a certain stage, become a normal law-abiding and useful member of the
community once again. The person and the personality of the offender are the point of
focus rather than the crime, although the crimeis, however, not forgotten. And in terms of
this theory of punishment and as a necessary consequence of its application, the offender
hasto beimprisoned for along period for the purpose of rehabilitation. By treatment and
training the offender isrehabilitated, or, at the very least, ceasesto be adanger to society.

This, in my view, accordsfully with the concept of ubuntu whichissowell enunciatedin
the Congtitution.

Our courts have found room for the exercise of ubuntu, as appears from the many cases
where they have found that despite the heinousness of the offence and the brutality with
which it was perpetrated, there were factors in the offenders favour, indicating that they
were, in spite of the criminal conduct of which they were convicted, responsible members
of society, and were worthy and capable of rehabilitation. (See Sv Mbotshwa 1993(2)
SACR 468(A) at 468J-469F; Sv Ramba 1990(2) SACR 334(A) at 335H-336E; Sv
Ngcobo 1992(2) SACR 515(A) at 515H-516A; Contrac S v Bosman 1992(1) SACR
115(A) at 116G-117F)

Against ubuntu must be seen the other side, the inhuman side of mankind, in terms of
which the death penalty violates Section 11(2) of the Constitution in that it is "cruel,
inhuman or degrading treatment or punishment”.

In Catholic Commission for Justice and Peace in Zimbabwe v Attorney-General,
Zimbabwe 1993(4) SA 239(ZSC) at 268E-H, Gubbay CJ, observed:

"From the moment he enters the condemned cell, the prisoner is
enmeshed in a dehumanising environment of near hopelessness. He isin a place
where the sole object is to preserve his life so that he may be executed. The
condemned prisoner is 'the living dead' ... He is kept only with other death sentenced
prisoners - with those whose appeals have been dismissed and who await death or
reprieve; or those whose appeals are still to be heard or are pending judgment. While
theright to an appeal may rai se the prospect of being allowedto live, the intensity of
the traumais much increased by knowledge of itsdismissal. The hope of areprieveis
all that isleft. Throughout all this time the condemned prisoner constantly broods
over hisfate. The horrifying spectre of being hanged by the neck and the apprehension
of being made to suffer apainful and lingering deathis, if at al, never far from mind.
Grim accounts exist of hangings not properly performed.”

Convicted personsin death row invariably find themselves there for along time as they
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make every effort to exhaust all possible review avenues open to them. All thistimethey
are subjected to a fate of ever increasing fear and distress. They know not what their
future is and whether their efforts will come to nought; they live under the sword of
Damocles - they will be advised any day about their appointment with the hangman. Itis
true that they might have shown no mercy at al to their victims, but we do not and should
not take our standards and values from the murderer. We must, on the other hand, impose
our standards and values on the murderer.

In the aforementioned Zimbabwe case, the court concluded that the incarceration of the
condemned person under those conditions was in conflict with the provisions of Section
15(1) of the Zimbabwe Constitution, which like our Congtitution, has entrenched
guarantees against torture or inhuman and degrading punishment.

The so-called "death row phenomenon” also came under attack in the case of Soering v
United Kingdom (1989) 11 EHRR 439.

Fromthe statistics supplied by the Attorney-General and from what one gleansdaily from
the newspapers and other media, we live a a time when the high crime rate is
unprecedented, when the streets of our cities and towns rouse fear and despair in the
heart, rather than pride and hope, and this in turn, robs us of objectivity and personal
concern for our brethren. But, as Marshall Jput it in Furman v Georgia (supra) at 371.

"The measure of a country's greatness is its ability to retain
compassion in time of crisis."

This, in my view, also accords with ubuntu - and calls for a balancing of the interest of
society against those of the individual, for the maintenance of law and order, but not for
dehumanising and degrading the individual.

We must stand tallest in these troubled times and realise that every accused person who
is sent to jail is not beyond being rehabilitated - properly counselled - or, at the very
least, beyond losing the will and capacity to do evil.

A further aspect which | wish to mention is the question of traditional African
jurisprudence, and the degree to which such values have not been researched for the
purposes of the determination of the issue of capital punishment.

Ms Davids, who appeared on behalf of the Black Advocates Forum, in its capacity as
amicus curiae, touched on but did not fully argue this matter.

She submitted that we could not determine the question of the constitutionality or
otherwise of the death sentence without reference to further evidence which would
include the views, aspirations and opinions of the historically disadvantaged and
previously oppressed people of South Africa, who also constitute the majority of our
society.

As | understood her argument, the issue of capital punishment could not be determined in
an open and democratic society without the active participation of the black majority.
This, in my view, would be tantamount to canvassing public opinion among the black
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population for the decisions of our courts. | do not agree with this submission, if it
impliesthat this Court or any other court must function according to public opinion.

Inorder to arrive at an answer asto the constitutionality or otherwise of the death penalty
or any enactment, we do not have to canvass the opinions and attitudes of the public. Ours
is to interpret the provisions of the Constitution as they stand and if any matter isin
conflict with the Congtitution, we have to strike it down.

We, as judges, are oath bound to defend the Constitution. This obligation, in turn,
requires that any enactment of Parliament should be judged by standardslaid down by the
Congtitution. Thejudiciary hasthe duty of implementing the constitutional safeguards that
protect individual rights. When the State seeks to take away the individua fundamental
right to life, the safeguards of the Constitution should be examined with specia diligence.
Whenit appearsthat an act of Parliament conflictswith the provisions of the Constitution,
we have no choice but to enforce the paramount commands of the Constitution. We are
sworn to do no less.

| agree with Ms Davids submission about the need to bring in the traditional African
jurisprudence to these matters, to the extent that such is applicable, and would not confine
such research to South Africaonly, but to Africain general.

For purposes of the determination of the question of the constitutionality of the death
penalty, however, it is, in my view, not necessary or even desirable that public opinion
should be sought on the matter in the manner she suggests.

Inmy view, the death penalty does not belong to the society envisaged in the Constitution,
is clearly in conflict with the Constitution generally and runs counter to the concept of
ubuntu; additionally and just asimportantly, it violates the provisions of Section 11(2) of
the Congtitution and, for those reasons, should be declared unconstitutional and of no
force and effect.

MAHOMED J: | have had the privilege of reading the full and erudite judgment of
Chaskalson P in this matter. | agree with the order proposed by him and in genera with
the reasons given by him for that order. Regard being had, however, to the crucid
consequences of the debate on capital punishment, and the multiplicity of potential
constitutional factors and nuances which impact onitsresolution, | think it isdesirablefor
me to set out briefly some of my responses to this debate in order to explain why | have
come to the conclusion that capital punishment is prohibited by the Constitution.

All Constitutions seek to articulate, with differing degrees of intensity and detail, the
shared aspirations of anation; the valueswhich bind its people, and which disciplineits
government and its national institutions; the basic premises upon which judiciad,
legislative and executive power is to be wielded; the constitutional limits and the
conditions upon which that power isto be exercised; the nationa ethoswhich definesand
regulates that exercise; and the mora and ethical direction which that nation has
identified for its future. In some countries, the Constitution only formalizes, in a lega
instrument, a historical consensus of values and aspirations evolved incrementally from
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a stable and unbroken past to accommodate the needs of the future. The South African
Condtitutionis different: it retains from the past only what is defensible and represents a
decisive break from, and aringing rejection of, that part of the past which isdisgracefully
racist, authoritarian, insular, and repressive and a vigorous identification of and
commitment to a democratic, universalistic, caring and aspirationally egalitarian ethos,
expressly articulated in the Congtitution. The contrast between the past which it
repudiates and the future to which it seeksto commit the nation is stark and dramatic. The
past ingtitutionalized and legitimized racism. The Constitution expressesinits preamble
the need for a"new order .. in which there is equality between ... people of all races".
Chapter 3 of the Constitution extends the contrast, in every relevant area of endeavour
(subject only to the obvious limitations of section 33). The past was redolent with
statutes which assaulted the human dignity of persons on the grounds of race and colour
aone; section 10 constitutionally protects that dignity. The past accepted, permitted,
perpetuated and ingtitutionalized pervasive and manifestly unfair discrimination against
women and persons of colour; the preamble, section 8 and the postamble seek to
articulate an ethos which not only rejects its rationale but unmistakenly recognizes the
clear judtification for the reversal of the accumulated legacy of such discrimination. The
past permitted detention without trial; section 11(1) prohibits it. The past permitted
degrading treatment of persons, section 11(2) renders it unconstitutional. The past
arbitrarily repressed the freedoms of expression, assembly, association and movement;
sections 15, 16, 17 and 18 accord to these freedoms the status of "fundamental rights'.
The past limited the right to voteto aminority; section 21 extendsit to every citizen. The
past arbitrarily denied to citizens on the grounds of race and colour, the right to hold and
acquire property; section 26 expressly securesit. Such ajurisprudential past created
what the postamble to the Constitution recognizes as a society "characterized by strife,
conflict, untold suffering and injustice”. What the Constitution expresdy aspirestodois
to provide a transition from these grossly unacceptable features of the past to a
conspicuously contrasting

"future founded on the recognition of human rights, democracy and
peaceful co-existence and development opportunitiesfor all South Africans,
irrespective of colour, race, class, belief or sex".

The postamble to the Constitution gives expression to the new ethos of the nation by a
commitment to "open a new chapter in the history of our country”, by lamenting the
transgressions of "human rights' and "humanitarian principles’ in the past, and articulating
a

"need for understanding, but not for vengeance, a need for reparation but not
retaliation, a need for ubuntu but not for victimization".

"The need for ubuntu" expresses the ethos of an instinctive capacity for and
enjoyment of love towards our fellow men and women; the joy and the fulfilment
involved in recognizing their innate humanity; thereciprocity thisgeneratesin interaction
withinthe collective community; therichness of the creative emotionswhich it engenders
and the moral energies which it releases both in the givers and the society which they
serve and are served by.
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It is against this historical background and ethos that the constitutionality of capital
punishment must be determined.

The death penalty sanctions the deliberate annihilation of life. Asl have previously said
it

"is the ultimate and the most incomparably extreme form of
punishment... It is the last, the most devastating and the most irreversible
recourse of thecriminal law, involving asit necessarily does, the planned and
calculated termination of lifeitself; the destruction of the greatest and most
precious gift which is bestowed on all humankind” (S v Mhlongo 1994 (1)
SACR584(A) at 587 e-q).

This "planned and calculated termination of life itself" was permitted in the past
which preceded the Constitution. Isit now permissible? Those responsible for the
enactment of the Constitution, could, if they had so wished, have treated the issue as a
substantially political and moral issue justifying a political choice, clearly expressedin
the Congtitution, either retaining or prohibiting the death sentence. They elected not to do
S0, leaving it to this Court to resolve the issue, as a constitutional issue.

The difference between a political election made by a legidative organ and decisions
reached by a judicial organ, like the Consgtitutional Court, is crucial. The legidative
organexercisesapolitical discretion, taking into account the political preferences of the
electorate which votes political decision-makers into office. Public opinion therefore
legitimately plays a significant, sometimes even decisive, role in the resolution of a
publicissue such asthe death penalty. Thejudicia processisentirely different. What the
Constitutional Court is required to do in order to resolve an issue, is to examine the
relevant provisions of the Constitution, their text and their context; theinterplay between
the different provisions; legal precedent relevant to the resolution of the problem bothin
South Africa and abroad; the domestic common law and public international law
impacting on its possible solution; factual and historical considerations bearing on the
problem; the significance and meaning of the language used in the relevant provisions,
the content and the sweep of the ethos expressed in the structure of the Constitution; the
balance to be struck between different and sometimes potentially conflicting
considerations reflected initstext; and by ajudiciousinterpretation and assessment of all
these factors to determine what the Constitution permits and what it prohibits.

Adopting that approach, | am satisfied that the death penalty as a form of punishment
violates crucia sections of the Congtitution and that it is not saved by the limitations
permitted in terms of section 33. | wish briefly to set out my reasons for that conclusion.

In the first place, it offends section 9 of the Constitution which prescribes in peremptory
terms that "every person shall have the right to life". What does that mean? What isa
"person”? When does "personhood” and "life" begin? Can there be a conflict between
the "right to life" in section 9 and the right of a mother to "personal privacy" in terms of
section 13 and her possible right to the freedom and control of her body? Doesthe "right
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to life", within the meaning of section 9, preclude the practitioner of scientific medicine
from withdrawing the modern mechanisms which mechanically and artificially enable
physical breathing in aterminal patient to continue, long beyond the point, when the"brain
is dead" and beyond the point when a human being ceases to be "human" athough some
unfocussed claim to qualify asa"being" is still retained? If not, can such a practitioner
go beyond the point of passive withdrawal into the area of active intervention? When?
Under what circumstances?

Itis, for the purposes of the present case, unnecessary to giveto theword "life" in section
9 a comprehensive legal definition, which will accommodate the answer to these and
other complex questions. Whatever be the proper resolution of such issues, should they
arise inthefuture, it is possible to approach the congtitutionality of the death sentence by
aquestion with a sharper and narrower focus, thus:

"Doestheright to life guaranteed by section 9, include the right of
every person, not to be deliberately killed by the State, through a systematically
planned act of execution sanctioned by the State as a mode of punishment and
performed by an executioner remunerated for this purpose from public funds?'

The answer to that question, isinmy view: "Yes, every person hasthat right”. It
immediately distinguishes that right from some other obvious rights referred to in
argument, such as for example the right of a person in life-threatening circumstances to
take thelife of the aggressor in self-defence or even the acts of the State, in confronting an
insurrection or in the course of War.

The deliberate annihilation of the life of a person, systematically planned by the State, as
amode of punishment, iswholly and qualitatively different. Itisnot likethe act of killing
in salf-defence, an act justifiable in the defence of the clear right of the victim to the
preservation of hislife. Itisnot performed in a state of sudden emergency, or under the
extraordinary pressures which operate when insurrections are confronted or when the
State defendsitsalf during War. 1t issystematically planned long after - sometimes years
after - the offender has committed the offence for which heis to be punished, and whilst
he waits impotently in custody, for his date with the hangman. In its obvious and
awesome finality, it makes every other right, so vigorously and el oquently guaranteed by
Chapter 3 of the Constitution, permanently impossibleto enjoy. Itsinherently irreversible
consequence, makes any reparation or correction impossible, if subsequent events
establish, as they have sometimes done, the innocence of the executed or circumstances
which demonstrate manifestly that he did not deserve the sentence of death.

The death sentence must, in some measure, manifest a philosophy of indefensible despair
in its execution, accepting as it must do, that the offender it seeks to punish is so beyond
the pale of humanity as to permit of no rehabilitation, no reform, no repentance, no
inherent spectre of hope or spirituality; nor the dightest possibility that he might one day,
successfully and deservedly be able to pursue and to enjoy the great rights of dignity and
security and the fundamental freedoms protected in Chapter 3 of the Constitution, the
exercise of whichispossibleonly if the"right to life" isnot destroyed. Thefinality of the
death penalty allowsfor none of these redeeming possibilities. It annihilatesthe potential
for their emergence. Moreover, it cannot accomplish its objective without invadingin a
very deep and distressing way, the guarantee of human dignity afforded by section 10 of
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the Constitution, as the person sought to be executed spends long periods in custody,
anguished by the prospect of being "hanged by the neck until he is dead" in the language
of section 279(4) of Act 51 of 1977. The invasion of his dignity is inherent. He is
effectively told: "You are beyond the pale of humanity. You are not fit to live among
humankind. You are not entitled to life. You are not entitled to dignity. You are not
human. We will therefore annihilate your life". (See the observations of Brennan Jin
Trop v Dulles 356 US 84 at 100).

It is not necessarily only the dignity of the person to be executed whichisinvaded. Very
arguably the dignity of all of us, in acaring civilization, must be compromised, by the act
of repeating, systematically and deliberately, albeit for awholly different objective, what
we find to be so repugnant in the conduct of the offender in the first place (see Furmanv
Georgia 408 US 238 at 273 (1972)(Brennan J, concurring)).

| also have very considerable difficulty in reconciling the guarantee of the right to equality
which is protected by section 8 of the Constitution, with the death penalty. | have no
doubt whatever that Judges seek conscientioudy and seduloudy to avoid, any
impermissibly unequal treatment between different accused whom they are required to
sentence, but there is an inherent risk of arbitrariness in the process, which makes it
impossi bl e to determine and predict which accused person guilty of acapital offencewill
escape the death penalty and which will not. Thefault isnot of the sentencing Court, but
in the process itself. The ultimate result depends not on the predictable application of
objective criteria, but on avast network of variable factors which include, the poverty or
affluence of the accused and his ability to afford experienced and skillful counsel and
expert testimony; hisresourcesin pursuing potentia avenues of investigation, tracing and
procuring witnesses and establishing facts relevant to his defence and credibility; the
temperament and sometimes unarticulated but perfectly bona fide val ues of the sentencing
officer and their impact on the weight to be attached to mitigating and aggravating factors,
the inadequacy of resources which compels the pro - deo system to depend substantially
on the services of mostly very conscientious but inexperienced and relatively junior
counsel; the levels of literacy and communication skills of the different accused in
effectively transmitting to counsel the nuances of fact and inference often vital to the
probabilities; the level of training and linguistic facilities of busy interpreters; the
environmental milieu of the accused and the difference between that and the comparative
environment of those who defend, prosecute and judge him; class, race, gender and age
differences which influence bona fide perceptions, relevant to the determination of the
ultimate sentence; the energy, skill and intensity of police investigations in a particular
case; and the forensic skills and experience of counsel for the prosecution. There are
many other such factorswhich influence the result and which determine who gets executed
and who survives. Theresult is not susceptible to objective prediction. Some measure
of arbitrariness seems inherent in the process. Thistruth has caused Blackmun J, one of
the most experienced Judges of the United States Supreme Court, finally to conclude that
it

"is virtually self-evident to me now that no combination of
procedural rules or substantive regulations ever can save the death penalty from its
inherent constitutional deficiencies. The basic question - doesthe system accurately
and consistently determine which defendants 'deserve' to die? - cannot be answered in
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the affirmative” (Callins v Collins 114 S Ct. 1127; 127 L.Ed.2d 435
(1994)(Blackmun J, dissenting)).

It must, of course, be conceded that the factors which ensure arbitrariness in the judicial
application of the death sentence, must in some considerable measure also influence a
sentence of imprisonment, but thereis an enormous difference between the death sentence
and imprisonment or any other sentence. Itis aqualitative and not just a quantitative
difference. The unfair consequences of a wrong sentence of imprisonment can be
reversed. Death, however, isfinal andirreversible. The accused, who isimprisoned, is
still able to exercise, within the discipline of the prison, in varying degrees, some of the
other rights which the Constitution guarantees to every person. The executed prisoner
loses the right to pursue any other right. He simply dies.

For substantially the reasons given by Chaskalson P, | am further of the view that the death
penalty is aso inconsistent with section 11(2) of the Constitution which provides that:

"No person shall be subject to torture of any kind, whether physical,
mental or emotional, nor shall any person be subject to cruel, inhuman or degrading
treatment or punishment."

The different parts of section 11(2) must beread digunctively. The death sentence would
(subject to section 33) offend section 11(2) if it constitutes

@ torture; or

(b) cruel treatment; or

(c) cruel punishment; or

(d) inhuman treatment; or

(e) inhuman punishment; or

) degrading treatment; or

(9 degrading punishment.

(See Ex Parte Attorney-General, Namibia: InreCorporal Punishment 1991 (3)

SA 76 (NmSC) at 86B-D)

In my view, the death sentence does indeed constitute cruel, inhuman or degrading
punishment within the meaning of those expressionsin section 11(2).

Undoubtedly, this conclusion does involve in some measure a value judgment, but itisa
value judgment which requires objectively to be formulated, having regard to the ordinary
meaning of thewords used in section 11(2); itsconsistency with the other rights protected
by the Constitution and the constitutional philosophy and humanism expressed both in the
preambl e and the postambl e to the Constitution; itsharmony with the national ethoswhich
the Congtitution identifies; the historical background to the structures and objectives of
the Constitution; the discipline of proportionality to which it must legitimately be subject;
the effect of the death sentence on the right to life protected by the Congtitution; its
inherent arbitrariness in application; its impact on human dignity; and its consistency
with constitutional perceptions evolving both within South Africa and the world outside
with which our country shares emerging values centra to the permissible limits and
objectives of punishment in the civilized community.
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| have dealt with some of these issues, in analysing the proper approach to the
interpretation of the Constitution, and in focusing on the rights protected by sections 8, 9
and 10 of the Congtitution. Some of the other issues relevant to the exercise, have been
dealt with in the comprehensive judgment of the President and the persuasive comments
of some of my colleagues.

Applying the relevant consi derations which emerge from the proper approachin ng
whether capital punishment is "cruel, inhuman or degrading punishment”, | share the
conclusions arrived at by the United Nations Committee on Human Rights, and the
Hungarian Constitutional Court, (Decision 23/1990 (X31) AB) that the death sentence is
cruel and degrading punishment and the conclusion of the Cdifornian Supreme Court that
itis"impermissibly cruel” (People v Anderson 493 P.2d 880 (1972)).

In my view, it also congtitutes inhuman punishment. It invades irreversibly the humanity
of the offender by annihilating the minimum content of theright to life protected by section
9; by degrading impermissibly the humanity inherent in his right to dignity; by the
inevitable arbitrariness with which its objective is implemented; by the continuing and
corrosive denigration of his humanity in thelong periods preceding hisformal execution;
by theinescapable denial of his humanity inherently involved in asentence which directs
his elimination from society.

| am accordingly of the view that the death penalty does prima facie invade the right to
life; the right to equality; the right to dignity; and the right not to be subject to cruel
inhuman or degrading punishment, respectively protected by sections 9, 8, 10 and 11(2)
of the Congtitution.

Notwithstanding that conclusion however, it would be our duty to uphold the
condtitutionality of the death penalty if it was saved by section 33 of the Constitution,
which providesthat the rights entrenched by Chapter 3 may be limited by alaw of general
application, provided that such limitation

"@ shall be permissible only to the extent that it is
(i) reasonable; and
(i) justifiable in
an open and democratic society based on freedom and equality; and
(b) shall not negate the essential content of
theright in question,
and provided that any limitation to
(aa) aright entrenched in section 10, 11, 12,
14(1), 21, 25 or 30(1)(d) or (€) or (2); or
(bb) ...
shall in addition to being reasonable as required in paragraph (a)(i) also be necessary".

On a proper construction of section 33, a "law of general
application" which invades a right entrenched in Chapter 3, will be declared
uncongtitutional unlessthe party relying on such law isableto establish that it fulfils each
of the conditions prescribed by this section, for its justification.
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In order to qualify as a permissible limitation in terms of section 33 the State must
therefore establish that the invasions on the right to life, the right to be protected from
unfair discrimination, the right to dignity and the right to be protected from cruel,
inhuman or degrading punishment, which the application of the death penalty causes,
satisfy at least the three separate elements specified in sections 33(1)(a)(i), (ii) and
33(1)(b). Inthe case of alimitation on the right to dignity and the right to be protected
fromcruel, inhuman or degrading punishment, the fourth element of "necessity” contained
in section 33(1)(aa) must further be satisfied.

The most plausible argument in support of the submission that the death penalty does
satisfy these onerous conditions prescribed by section 33 isthe submission that it acts as
adeterrent. That argument has dominated perceptionsin support of the death pendty, both
in South Africa and abroad.

It must readily be conceded that if it could be established that the death sentence does
indeed deter the commission of serious offences in respect of which the death penalty is
a competent sentence, it would indeed be a very relevant and at least a potentialy
persuasive consideration in support of its justification in terms of section 33. Thereare,
however, some serious difficulties involved in the acceptance of the proposition that the
death penalty is, or ever has been, a demonstrable deterrence.

The legitimacy of the argument must to a substantial degree be premised on an assumption
which appears to me to be fallacious and at the least, highly speculative and rationally
unconvincing. That assumption is that a criminal, contemplating the commission of a
serious offence, weighstherisk that he might be sentenced to death againgt therisk that he
might not be sentenced to death but only to along term of imprisonment of twenty years or

more. The assumption is that he would decide to commit the offence even at the risk of

receiving along term of imprisonment but that if the death sentence wastherisk, hewould

refrain from committing the offence at all. | have serious difficulties with these
assumptions. In the first place they are not supported by any empirical evidence or

research in this country or abroad. Secondly, this argument attributes to the offender a
capacity for reflection and contemplation and amaturity of analysis which appearsto me

to be unredlistic. Thirdly, and more fundamentally, it ignores what is possibly the redl

factor in any risk assessment which might activate a potentially serious offender: therisk
which he considersis that he will not be caught. If he believed that there was areal risk
of being apprehended, charged and convicted he would not willingly assume the prospect
of many years of quite punishing imprisonment.

If, as | believe, such offenders commit the crimes contemplated because of a belief that
they will probably not be apprehended at all, it isabelief which is regrettably justified.
Ontheinformation that was common causein argument before us, sixty or seventy percent
of offenders who commit serious crimes are not apprehended at al and a substantial
proportion of those who are, are never convicted. The risk istherefore worth taking, not
because the death penalty would, in the perception of the offender, not be imposed but
because no punishment islikely to result at all. The levels of serious crimes committed
in South Africa are indeed disturbing. For many in the community, life has become
dangerous and intolerable. Criminals do need vigorously to be deterred from conduct
which endangers the security and freedom of citizensto avery distressing degree but, on
the available evidence, it is facile to assume that the retention of the death penalty will
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provide the deterrence which is clearly needed. | have analysed such statistics as were
debated in argument. In comparisons between States in the United States of America
which retained the death penalty and those which did not, there is no manifest proof that
the rate of serious crime was greater in the States which did not sanction capital
punishment. In the case of those which did abolish capital punishment, there was no
convincing proof that the rate of serious crime was greater after such act of abolition
(Peterson and Bailey, "Murder and Capital Punishment in the context of the Post-
Furman Era (1988)66 Social Forces 774; Thorsten Sellin, The Death Penalty, 1982).

Following a survey of research findings the United Nations concluded that -

"this research has failed to provide scientific proof that
executions have a greater deterrent effect than life imprisonment - such proof is
unlikely to be following. The evidence as awhole still gives no possible support to
the deterrent hypothesis'. (United Nations: The Question of the Death Penalty and
the New Contributions of Criminal Science to the Matter (1988) at 110).

We were not furnished with any reliable research dealing with the relationship between
the rate of serious offences and the proportion of successful apprehensions and

convictions following on the commission of serious offences. This would have been a
significant enquiry. It gppearsto meto be aninherent probability that the more successful

the police are in solving serious crimes and the more successful they arein apprehending
the criminals concerned and securing their convictions, the greater will be the perception
of risk for those contemplating such offences. That increase in the perception of risk,

contemplated by the offender, would bear a relationship to the rate at which serious
offences are committed. Successful arrest and conviction must operate as a deterrent and
the State should, within the limits of its undoubtedly constrained resources, seek to deter
serious crime by adequate remuneration for the police force; by incentives to improve
their training and skill; by augmenting their numbersin key areas; and by facilitating their
legitimacy in the perception of the communitiesin which they work.

Successful deterrence of serious crime also involves the need for substantial redressin
the socio-economic conditions of those ravaged by poverty, debilitated by disease and
malnutrition and disempowered by illiteracy. Rapid amelioration in these areas must
have some concomitant effect on the levels of crime. There has to be a corresponding
campaign among the communities affected by serious crime to harness their own
legitimacy and their own infrastructures, in interaction with the security agencies of the
State. The power and influence of agencies of moral authority such as teachers, school
principals and religious leaders must rapidly be restored. Crime is a multi-faceted
phenomenon. It has to be assaulted on a multi-dimensional level to facilitate effective
deterrence.

The moratorium on the execution of the death penalty, which has been effectively in
operation since 1990, is aso relevant in offering some insight into the veracity of the
propositionthat executionsfor capital crimes operate asadeterrent. That proposition, as
Didcott J has correctly analysed, is not cogently supported by the statistics made
available to us for the period following upon the moratorium; nor isit supported by the
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rate at which crime levelsincreased during periodsin our history when executions were
administered with vigour.

Bringing to bear upon the issue, therefore, a rational and judicial judgment, | have not
been persuaded that the fear of the death penalty rationally or practically operates as a
demonstrable deterrent for offenders seeking to perpetrate serious crimes. It remains, for
the reasons | have previoudly discussed, an impermissibly cruel invasion of rights, the
sustenance of which isfundamental to adefensible civilization, protected in South Africa
by the ethos of a Constitution, which is manifestly humanistic and caring in its content.

Evenif thefallacious and specul ative assumptions which motivate the argument in support
of the proposition that the death sentence does act as a deterrent against serious crime
were to be accepted, rationaly the fear of the death penaty would only operate on the
mind of the potential offender if there was a seriousrisk that he could be so punished. On
the information made available to us, however, that risk isin any event so minimal, asto
congtitute a remote statistical possibility, which, as Mr Trengove argued, might be no
more significant than therisk of dying in amotor accident. It isdifficult to appreciate how
sucharemote statistical possibility acts as adeterrent on the minds of potential offenders.

On ajudicia application of al the relevant considerations and the facts made available
to us, | therefore cannot conclude that the State has successfully established that the death
penalty per se has any deterrent effect on the potentia perpetrators of serious offences.
Is there any other basis on which the death penalty can be justified? The only serious
aternative basis suggested in argument was that it isjustifiable as an act of retribution.
Retribution has indeed constituted one of the permissible objects of criminal punishment
because there is an inherent legitimacy about the clam that the individual victims and
society generally should, and are entitled to, enforce punishment as an expression of their
moral outrage and sense of grievance. | have, however, some serious difficultieswith the
justification of the desath sentence as aform of retribution. The proper approach isnot to
contrast the legitimacy of the death sentence asaform of retribution against no retribution
at al. That is plainly untenable and manifestly indefensible. The relevant contrast is
between the death sentence and the aternative of avery lengthy period of imprisonment,
in appropriate cases. It is difficult to appreciate why a sentence which compels the
offender to spend years and years in prison, away from his family, in conditions of
deliberate austerity and rigid discipline, substantially and continuously impeding his
enjoyment of the elementary riches and gifts of civilized living, is not an effective and
adequate expression of moral outrage. The unarticulated fallacy intheargument that itis
not, is the proposition that it must indeed be equivaent in form to the offence committed.
That is an impermissible argument. The burning of the house of the offender is not a
permissible punishment for arson. The rape of the offender is not a permissible
punishment of arapist. Why should murder be a permissible punishment for murder?
Indeed, there are good reasons why it should not, because its execution might desensitize
respect for life per se. More crucialy, within the context of the South African
Constitution, it appears to be at variance with its basic premise and ethos which |
analysed earlier in this judgment. On these considerations, | find it difficult to hold that
the death sentence has been demonstrated by the State to be "justifiable in an open and
democratic society based on freedom and equality”.
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That conclusion should make it unnecessary for me to deal with the other elements of
justification set out in section 33, but | am in any event of the view that the State has not
established that the limitations the death penalty imposes on the relevant rightsin Chapter
3, which | have discussed, can be said to be "necessary”. That isamateria element for
justification in terms of section 33 where what is limited is the right to human dignity in
section 10 or the right to be protected from cruel, inhuman or degrading punishment in
terms of section 11(2). The fallure to satisfy that element is fatal to the attempt to
establish justification in terms of section 33. Section 277(1)(a) of Act 51 of 1977 must
therefore be the constitutional casualty of this conclusion and therefore be struck down.
The reasons which have prompted that conclusion are substantially aso of application to
sub-paragraphs (c) (d) (e) and (f) of section 277(1) and must therefore endure the same
fate. For the reasons given by Chaskalson P, | agree that the issue as to whether section
277(1)(b) is unconstitutional should be left open.

It aso follows from my approach and the conclusions to which | have arrived, that it is
unnecessary to decide whether or not the death penalty does "negate the essential content
of theright in question” within the meaning of section 33(1)(b). | also prefer to leavethis
guestion open. Inthe absence of full argument, | do not consider it desirable to determine
what the meaning of the reference to the "essential content of theright" is. Chaskalson P,
in paragraph 132 of his judgment, has, without deciding, referred to two approaches
which he describes as the "objective" and "subjective" determination of the essential
content. Arguably, it is possible to consider a third angle which focuses on the
distinction between the "essential content” of a right and some other content. This
distinction might justify arelative approach to the determination of what is the essential
content of a right by distinguishing the central core of the right from its periphera
outgrowth and subjecting "a law of general application” limiting an entrenched right, to
the discipline of not invading the core, as distinct from the periphera outgrowth. In this
regard, there may conceivably be a difference between rights which are inherently
capable of incrementa invasion and those that are not. We have not heard proper
argument on any of these distinctions which justify debate in the future in a proper case.
| say no more.

Consstent with my approach to the judicial process involved in the determination of the
condtitutionality of the death sentence, | am accordingly privileged to concur in the order
supported by al my colleagues.

MOKGORO J: | am in agreement with the judgement of Chaskason P, its reasoning,
and itsconclusions, and | concur in the order that gives effect to those conclusions. | give
this brief concurring opinion to highlight what | regard as important: namely that, when
our courts promote the underlying values of an open and democratic society in terms of
Section 35 when considering the constitutionality of laws, they should recognise that
indigenous South African values are not always irrelevant nor unrelated to thistask. In
my view, these values are embodied in the Constitution and they impact directly on the
death pendty as aform of punishment.
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Now that congtitutionalism has become central to the new emerging South African
jurisprudence, legidative interpretation will beradically different fromwhat it used to be
in the past legal order. In that legal order, due to the sovereignty of parliament, the
supremacy of legislation and the absence of judicial review of parliamentary statutes,
courts engaged in smple statutory interpretation, giving effect to the clear and
unambiguous language of the legidative text - no matter how unjust the legidative
provision. The view of the court in Bongopi v Council of the Sate, Ciskel 1992(3) SA
250 (CK) at 265 H - 1, as per Pickard CJisinstructivein thisregard:

This court has always stated openly that it is not the maker
of laws. It will enforcethelaw asit findsit. To attempt to promote policiesthat are
not to be found in the law itself or to prescribe what it believes to be the current
public attitudes or standardsin regard to these policiesis not itsfunction .

With the entrenchment of a Bill of Fundamental Rights and Freedoms in a supreme
congtitution, however, the interpretive task frequently involves making constitutional
choi ces by balancing competing fundamental rights and freedoms. This can often only be
done by reference to a system of values extraneous to the congtitutional text itself, where
these principles constitute the historical context in which the text was adopted and which
help to explain the meaning of the text. The constitution makesit particularly imperative
for courts to develop the entrenched fundamental rights in terms of a cohesive set of
values, ideal to an open and democratic society. To this end common values of human
rights protection the world over and foreign precedent may be instructive.

While it isimportant to appreciate that in the matter before us the court had been called
upon to decide an issue of congtitutionality and not to engage in debate on the desirability
of abolition or retention, it is equally important to appreciate that the nature of the court s
rolein congtitutional interpretation, and the duty placed on courts by Section 35, will of
necessity draw them into the realm of making necessary value choices.

The application of the limitation clause embodied in Section 33(1) to any law of general
application which competes with a Chapter 3 right is essentially also an exercise in
balancing opposing rights. To achieve the required balance will of necessity involve
value judgements. Thisisthe nature of congtitutional interpretation. Indeed Section 11(2)
whichisthe counterpart of Section 15(1) of the Constitution of Zimbabwe*’, and provides
protection against cruel, inhuman or degrading punishment, embodies broad idealistic
notions of dignity and humanity. If applied to determine whether the death penalty was a
form of torture, treatment or punishment which is cruel, inhuman or degrading it also
involves making value choices, as was held per Gubbay CJin Catholic Commision for
Justice and Peace, Zimbabwe v Attorney-General, Zimbabwe, 1993(4) SA 239(Z9S) at
241. Inorder to guard against what Didcott J, in his concurring judgement terms the trap
of undue subjectivity, the interpretation clause prescribes that courts seek guidance in
international norms and foreign judicial precedent, reflective of the valueswhich underlie
an open and democratic society based on freedom and equality. By articulating rather than
suppressing values which underlie our decisions, we are not being subjective. On the

“ Act No 12 of 1979.
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contrary, we set out in atransparent and objective way the foundations of our interpretive
choice and make them available for criticism. Section 35 seems to acknowledge the
paucity of home-grown judicia precedent upholding human rights, whichisnot surprising
considering the repressive nature of the past legal order. It requires courts to proceed to
public international law and foreign case law for guidance in congtitutional interpretation,
thereby promoting the ideal and internationally accepted values in the cultivation of a
human rights jurisprudence for South Africa. However, | am of the view that our own
(ideal) indigenous value systems are a premise from which we need to proceed and are
not wholly unrelated to our goal of a society based on freedom and equality. This, inmy
view too, istherelevance of the submissions of Adv. Davids, appearing asamicus curiae
on behalf of the Black Advocates Forum, abeit that these submissions were
inappropriately presented.

InDudgeon v United Kingdom (1982) 4 EHRR 149, the European Court of Human Rights,
per Walsh J, expressed the view that:

...iInademocracy thelaw cannot afford toignorethe moral
consensus of the community. If the law is out of touch with the moral consensus of
the community, whether by being either too far below it or too far aboveit, thelaw is
brought into contempt (at 184).

Although thisview was expressed in relation to the legislative process, in asfar as courts
have to comply with the requirements of Section 35 of the Congtitution the approach it
embodies is not wholly inapplicable in congtitutional adjudication. Enduring values,
however, are not the same asfluctuating public opinion. In hisargument before the court,
the Attorney General submitted that:

... the overwhelming public opinion in favour of the
retention of the death sentence is sufficiently well-known to be accepted as the true
voice of the South African society. This opinion of the South African public is
evidenced by newspaper articles, letters to newspapers, debates in the media and
representations to the authorities...

The described sources of public opinion can hardly be regarded as scientific. Yet even
if they were, constitutional adjudication is quite different from the legidative process,
because the court is not a politically responsible ingtitution “ to be seized every five
years by mgjoritarian opinion. The vauesintended to be promoted by Section 35 are not
founded on what may well be uninformed or indeed prejudiced public opinion. One of
the functions of the court is precisely to ensure that vulnerable minorities are not deprived
of their congtitutional rights.

% See Jesse Choper quoted in Rights and Constitutionalism
The New South African Legal Order; Van Wk D. et al, Juta,
1994 p. 9. The suggestion is that the judiciary is not
whol Iy renoved fromthe political process, where it plays
a supervisory role, restraining the magjority will through
judicial review
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In support of her main contention, Adv. Davids quite appropriately expressed concern for the need to
consider the value systems of the formerly marginalised sectors of society in creating a South African
jurisprudence. However, for reasons outlined in the concurring opinion of Sachs J, the issue was
regrettably not argued. Indeed even if her submissions might not have influenced the final decision of
the court, the opportunity to present and argue properly adduced evidence of those undistorted values
historically disregarded in South African judicia law-making would have created an opportunity of
important historical value, injecting such values into the mainstream of South African jurisprudence.
The experience would, in my view, also have served to emphasise that the need to develop an all-
inclusve South African jurisprudence is not only incumbent upon the judiciary, let alone the
Congtitutional Court. The broad legal profession, academiaand those sectors of organised civil society
particularly concerned with public interest law, have an equally important responsibility and roleto play
by combining efforts and resourcesto place the required evidence in argument before the courts. Itis
not asif these resources are lacking; what has been absent has been the will, and the acknowledgment of
the importance of the material concerned.

Ininterpreting the Bill of Fundamental Rightsand Freedoms, asalready mentioned, an all-inclusivevalue
system, or common values in South Africa, can form a basis upon which to develop a South African
human rights jurisprudence. Although South Africans have a history of deep divisions characterised by
strife and conflict, one shared value and ideal that runs like a golden thread across cultural lines, isthe
vaue of ubuntu - anotion now coming to be generally articulated in thiscountry. Itiswell accepted that
the transitional Constitution isa culmination of anegotiated political settlement. It isabridge between
ahistory of gross violations of human rightsand humanitarian principles, and afuture of reconstruction
and reconciliation. The post-amble of the Constitution expressly provides,

... thereisaneed for understanding but not for vengeance,
a need for reparation but not for retaliation, a need for ubuntu but not for
victimisation...

Not only isthe notion of ubuntu expressly provided for in the epilogue of the Constitution,
the underlying idea and its accompanying values are also expressed in the preamble.
These values underlie, first and foremost, the whole idea of adopting a Bill of
Fundamental Rightsand Freedomsin anew lega order. They are central to the coherence
of al therights entrenched in Chapter 3 - wheretheright to life and the right to respect for
and protection of human dignity are embodied in Sections 9 and 10 respectively.

Generally, ubuntu transates as humaneness. Inits most fundamenta sense, ittrandates
as personhood and morality. Metaphorically, it expresses itself in umuntu ngumuntu
ngabantu, describing the significance of group solidarity on survival issues so central to
the survival of communities. While it envelops the key values of group solidarity,
compassion, respect, human dignity, conformity to basic normsand collective unity, inits
fundamental sense it denotes humanity and morality. Its spirit emphasises respect for
human dignity, marking a shift from confrontation to conciliation.*® In South Africa
ubuntu has become a notion with particular resonance in the building of ademocracy. It
is part of our rainbow heritage, though it might have operated and still operates
differently in diverse community settings. Inthe Western cultural heritage, respect and the
vaue for life, manifested in the all-embracing concepts of humanity and

® Miigi, L., with J. Maree, UBUNTU - The Spirit of African
Transformati on Managenent, Know edge Resources, 1995, pp.
1-16.
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menswaardigheid are also highly priced. It isvaueslike these that Section 35 requires
to be promoted. They give meaning and texture to the principles of a society based on
freedom and equality.

In American jurisprudence, courts have recognised that the dignity of theindividual in American society
isthe supremevalue. Even the most evil offender, it has been held, remains a human being possessed
of acommon human dignity (Furman v Georgia 408 US 238 at 273 (1972)), thereby making
the calculated process of the death penalty inconsistent with thisbasic, fundamental value.
In Hungarian jurisprudence, theright to life and the right to human dignity are protected as
twin rights in Section 54(1) of that Constitution®™®. They are viewed as an inseparable
unity of rights. Not only are they regarded as a unity of indivisible rights, but they also
have been held to be the genesis of al rights. In international law, on the other hand,
human dignity is generally considered the fountain of al rights. The International
Covenant on Civil and Political Rights (1966) G.A. Res 2200 (XXI1), 21 U.N. GAOR,
SUPP. (No, 16) at 52, U.N. DOC. A/6316(1966), in its preamble, makes references to
the inherent dignity of all members of the human family and concludesthat human rights
derive from the inherent dignity of the human person . This, in my view, is not different
from what the spirit of ubuntu embraces.

Itiscommon cause, however, that thelegal system in South Africa, and the socio-political systemwithin
which it operated, has for decades traumatised the human spirit. In many ways, it trampled on the basic
humanity of citizens. Wecannot in all conscience declare, asdid aUnited States Supreme Court justice
inFurman v Georgia 408 US 238, at 296 (1972) with reference to the American context,
that respect for and protection of human dignity hasbeen acentral valuein South African
jurisprudence. We cannot view the death penalty as fundamentally inconsistent with our
harsh legal heritage. Indeed, it was an integral part of a system of law enforcement that
imposed severe penalties on those who aspired to achieve the values enshrined in our
Condtitution today.

South Africanow has a new constitution however, which creates a constitutional state.
This state isin turn founded on the recognition and protection of basic human rights, and
although this constitutes a revolutionary change in legal terms, theideais consistent with
the inherited traditional value systems of South Africansin genera - traditional values
which hardly found the chance to bring South Africaon par with therest of theworld. As
this constitution evolves to overcome the culture of gross human rights violations of the
past, jurisprudence in South Africawill simultaneoudly develop a culture of respect for
and protection of basic humanrights. Central to thiscommitment isthe need to revivethe
vaue of human dignity in South Africa, and in turn re-define and recognise theright to and
protection of human dignity as aright concomitant to life itself and inherent in all human
beings, so that South Africans may also appreciate that even the vilest crimina remains
a human being (Furman v Georgia, supra). In my view, life and dignity are like two
sides of the same coin. The concept of ubuntu embodies them both.

In the past legal order, basic human rights in South Africa, including the right to life and

% See analysis in the English translation of Decision No
23/ 1990 (X31) AB of the Hungarian Constitutional Court.
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human dignity, were not protected in a Bill of Fundamental Rights and Freedoms, in a
supreme constitution, asisthe casetoday. Parliament then was sovereign, and could pass
any law it deemed fit. Legislation was supreme, and due to the absence of judicial

review, no court of law could set aside any statute or its provision on grounds of violating
fundamental rights. Hence, Section 277 of the Criminal Procedure Act, 51 of 1977, could
survive untested to this day.

Our new Constitution, unlike its dictatorial predecessor, is value-based. Among other
things, it guarantees the protection of basic human rights, including the right to life and
human dignity, two basic values supported by the spirit of ubuntu and protected in
Sections 9 and 10 respectively. Intermsof Section 35, this Congtitution now commitsthe
state to base the worth of human beings on the ideal values espoused by open democratic
societies the world over and not on race colour, political, economic and social class.
Although it has been argued that the currently high level of crime in the country is
indicative of the breakdown of the moral fabric of society, it has not been conclusively
shown that the death penalty, which is an affront to these basic values, is the best
available practical form of punishment to reconstruct that moral fabric. In the second
place, even if the end was desirable, that would not justify the means. The death penalty
violates the essential content of the right to life embodied in Section 9, in that it
extinguishes life itself. It instrumentalises the offender for the objectives of state policy.
That is dehumanising. It is degrading and it violates the rights to respect for and
protection of human dignity embodied in Section 10 of the Congtitution.

Once the life of a human being is taken in the deliberate and calculated fashion that
characterises the described methods of execution the world over, it constitutes the
ultimate cruelty with which any living creature could ever betreated. Thisextreme level
of crud treatment of a human being, however despicably such person might have treated
another human being, is still inherently crudl. It isinhuman and degrading to the humanity
of theindividual, as well as to the humanity of those who carry it out.

Taking the life of a human being will always be reprehensible. Those citizens who kill
deserve the most severe punishment, if it deters and rehabilitates and therefore effectively
addresses deviance of this nature. Punishment by death cannot achieve these objectives.
The high rate of crime in this country is indeed disturbing and the state has a duty to
protect the lives of all citizens - including those who kill. However, it should find more
humane and effective integrated approachesto manage its pena system, and to rehabilitate
offenders.

The state is representative of its people and in many ways sets the standard for moral
valueswithin society. If it sanctions by law punishment for killing by killing, it sanctions
vengeance by law. If it doessowith aview to deterring others, it dehumanisesthe person
and objectifies him or her as atool for crime control. This objectification through the
calculated killing of a human being, to serve state objectives, strips the offender of hisor
her human dignity and dehumanises, such a person constituting a violation of Section 10
of the Congtitution.

Although the Attorney Generd placed great reliance on the deterrent nature of the death
penalty in hisargument, it was conceded that this has not been conclusively proven. It has
also not been shown that this form of punishment was the best available option for the
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rehabilitation of the offender. Retaining the death penalty for this purpose is therefore
unnecessary. Section 277(1) which authorisesthe death penalty under these unnecessarily
inhuman and degrading circumstances is inconsistent with the right to life and human
dignity embodied in Sections 9 and 10 of the Constitution, respectively, and isin direct
conflict with the values that Section 35 aims to promote in the interpretation of these
sections. Taking thelife of aperson under such deliberate and calculated circumstances,
with the methods already described in the judgement of Chaskalson P, is cruel, inhuman
or degrading treatment or punishment. It is inconsistent with Section 11(2) of the
Condtitution. In my view, therefore, the death penalty is unconstitutional. Not only does
it violate the right not be subjected to cruel, inhuman or degrading treatment or
punishment, it also violates the right to life and human dignity.

O'REGAN J: | have read the judgment of Chaskalson P and | agree with the order that
he proposes. However, athough | agree that the death sentence constitutes a breach of
section 11(2) of the Constitution that is not justified in terms of section 33, itis my view
that it also congtitutes a breach of section 9 (the right to life) and section 10 (the right to
dignity) for the reasons that are given in this judgment.

The crimes of which the two prisoners whose case has been referred to this court have
been convicted were committed during arobbery from abank security vehiclewhich was
dedlivering monthly wagesto the Coronation Hospital in Johannesburg. It appearsfromthe
judgment of the Appellate Division that the two prisoners were part of agroup of robbers
who had cold-bloodedly planned the robbery. All the robbers had been armed with AK-
47s and had opened fire on the security vehicle and the accompanying vehicle when they
had driven into the hospital parking area. As aresult of the shooting, two policemen and
two bank security officials were shot dead.

There is no doubt that the crimes committed by the two prisoners were abhorrent. Our
society cannot and does not condone brutal murder or robbery. Perpetrators of crimes
such as these must be punished severely according to our system of criminal justice. In
this case, the prisoners have been tried, convicted and sentenced. The question that this
court must answer is not whether the prisoners committed these crimes, nor whether they
should be punished. It has been established by the proper courts that they did commit
crimes, and for that they must be punished. What this court must consider is whether the
form of punishment that has been imposed is constitutional. Does our constitution permit
any convicted criminal, however heinous the crime, to be put to death by the government
as punishment for that crime?

The Constitution entrenches certain fundamental rights. Included amongst these are the
right to life (section 9), the right to the respect for and protection of dignity (section 10)
and the right not to be subjected to cruel, inhuman or degrading punishment (section
11(2)). The prisoners alege that the death penalty isin conflict with each of these. The
language of each of theserightsis broad and capable of different interpretations. How is
this court to determine the content and scope of these rights? This question is at least
partially answered by section 35(1) of the constitution which enjoins this court in
interpreting the rights contained in the Constitution to 'promote the values which underlie
an open and democratic society based on freedom and equality’.
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No-one could miss the significance of the hermeneutic standard set. The values urged
upon the court are not those that have informed our past. Our history isone of repression
not freedom, oligarchy not democracy, apartheid and prejudice not equality, clandestine
not open government. As the epilogue to the constitution states:

“This constitution provides a historic bridge between the past of a
deeply divided society characterised by strife, conflict, untold suffering and
injustice, and a future founded on the recognition of human rights,
democracy and peaceful co-existence and development opportunitiesfor all
South Africans, irrespective of colour, race, class, belief or sex.'

In interpreting the rights enshrined in chapter 3, therefore, the court is directed to the
future: to the ideal of a new society which is to be built on the common values which
made apolitical transition possiblein our country and which are the foundation of its new
congtitution. This is not to say that there is nothing from our past which should be
retained. Of coursethisisnot so. AsKentridge AJdescribed in thefirst judgment of this
court(Sv Zuma unreported judgment of this court, 5 April 1995), many of the rights
entrenched in section 25 of the constitution concerning criminal justice are longstanding
principles of our law, although eroded by statute and judicial decision. Ininterpreting the
rights contained in section 25, those common law principles will be useful guides. But
generaly section 35(1) instructs us, in interpreting the constitution, to look forward not
backward, to recognise the evils and injustices of the past and to avoid their repetition.

Section 9 of the Constitution provides that:
'Every person shall havetheright tolife.’

Thisformulation of the right to life is not one which has been used in the constitutions of
other countriesor ininternational human rights conventions. In choosing thisformulation,
the drafters have specifically avoided either expressly preserving the death penalty, or
expressy outlawing it. In addition, they have not used the language so common in other
constitutions, which provides that no-one may be deprived of life arbitrarily or without
due process of law.>* To the extent that the formulation of theright is different from that

* The Universal Declaration of Human Ri ghts contains an
unconditional form of the right: article 3 provides that
"Everyone has the right to life, liberty and security of
the person.’ On the other hand, many other internationa
rights instrunents contain qualified protections of the
right tolife. Article 6(1) of the International Convention
on Gvil and Political Rights stipulates that “~Every human
being has the inherent right to life. This right shall be
protected by |aw. No-one shall be arbitrarily deprived of
his life." Subsections 2 - 5 of article 6 then provide for
m ni rum standards for countries which have not abolished
the death penalty, and article 6(6) provides that: "~ Nothing
in this article shall be invoked to delay or prevent the
abolition of capital punishnment by any state party to the
present covenant.' In addition in 1989 an opti onal protocol
was adopted by the CGeneral Assenbly of the United Nations,
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adopted in other jurisdictions, their jurisprudence will be of less value. The question is
thus left for us to determine whether thisright, or any of the others enshrined in chapter 3,
would prima facie prohibit the death pendty.

In giving meaning to section 9, we must seek the purpose for which it wasincluded in the
Condtitution.® This purposive or teleological approach to the interpretation of rights may
at times require a generous meaning to be given to provisions of chapter 3 of the
Condtitution, and at other times anarrower or specific meaning. It istheresponsibility of
the courts, and ultimately this court, to develop fully the rights entrenched in the
Congtitution. But that will take time. Consequently any minimum content which is
attributed to aright may in subsequent cases be expanded and devel oped.

Theright to lifeis, in one sense, antecedent to al the other rights in the Constitution. Without lifein
the sense of existence, it would not be possible to exercise rights or to be the bearer of them. But the
right to life was included in the Constitution not simply to enshrine theright to existence. Itisnot life
as mere organic matter that the Constitution cherishes, but the right to human life: theright toliveasa
human being, to be part of a broader community, to share in the experience of humanity. This concept
of human lifeis at the centre of our constitutional values. The constitution seeksto establish a society
where theindividual value of each member of the community is recognised and treasured. The right to
lifeiscentral to such asociety.

Theright to life, thus understood, incorporates the right to dignity. So the rights to human dignity and
lifeareentwined. Therighttolifeismorethan existence, itisaright to betreated asahuman being with
dignity: without dignity, human life is substantially diminished. Without life, there cannot be dignity.

article 1 of which provides that “No-one wthin the
jurisdiction of state parties to the present optional
prot ocol shall be executed'.

Article 4 of the Banjul Charter on Human and People's
Rights (African Charter) provides that ~Human beings are
i nvi ol able. Every human being shall be entitled to respect
for his life and the integrity of the person. No one may be
arbitrarily deprived of this right.'

Article 2(1) of the European Convention on Human
Ri ghts provides that = Everyone's right to life shall be
protected by law. No one shall be deprived of his life
intentionally save in the execution of a sentence of a
court followng his conviction of a crine for which this
penalty is provided by law.' But in 1983 a protocol to the
Convention was adopted which provided that capita
puni shment should be abolished. The protocol has been
wdely ratified. See Van Dijk and Van Hoof Theory and
Practice of the European Convention on Human Ri ghts 2nd ed
(1990) pp 502 -3.

2 See S v Zuma (unreported judgnment of the Constitutional
Court, 5 April 1995) para 15 in which Kentridge AJ referred
to the judgnent of Dickson J in Rv Big M Drug Mart Ltd
(1985) 18 DLR (4th) 321 at 395 - 6 with approval. See al so
Law Society of British Colunbia and another v Andrews and
anot her (1989) 36 CRR 193 (SCC) at 224 - 225.
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This was recognised by the Hungarian constitutional court in the case in which it considered the
congtitutionality of the death penalty:

"It isthe untouchability and equality contained in the right to human
dignity that resultsin man'sright to life being a specific right to human life
(over and above animals' and artificial subjects right to being); on the other
hand, dignity as afundamental right does not have meaning for the individual
if he or sheisdead. ... Human dignity is a naturally accompanying quality of
human life." (Decision No 23/1990, (X.31.) AB, George Feher translation)

Theright to dignity isenshrined in our Congtitution in section 10:

"Every person shall have the right to respect for and
protection of hisor her dignity'.

The importance of dignity as a founding value of the new Constitution cannot be
overemphasised. Recognising aright to dignity is an acknowledgement of the intrinsic
worth of human beings: human beings are entitled to be treated as worthy of respect and
concern.®® This right therefore is the foundation of many of the other rights that are
specifically entrenched in chapter 3. As Brennan J held when speaking of forms of cruel
and unusua punishments in the context of the American congtitution:

“The true significance of these punishments is that they treat
members of the human race as non-humans, as objects to be toyed with and
discarded. They are thus inconsistent with the fundamenta premise of the
Clause that even the vilest crimina remains a human being possessed of
common human dignity.' (Furman v Georgia 408 US 238 at 272,3 (1972))

Respect for the dignity of all human beingsis particularly important in South Africa. For
apartheid was a denial of a common humanity. Black people were refused respect and
dignity and thereby the dignity of all South Africanswas diminished. The new congtitution
regjects this past and affirms the equal worth of all South Africans. Thus recognition and
protection of human dignity isthe touchstone of the new palitical order and isfundamental
to the new congtitution.

But human dignity is important to all democracies. In an aphorism coined by Ronad
Dworkin "Because we honour dignity, we demand democracy'.> Its importance was
recognised too by Cory Jin Kindler v Canada (1992) 6 CRR (2nd) 193 (SCC) at 237 in
which he held that “[i]t is the dignity and importance of the individual which is the
essence and the cornerstone of democratic government'.>

®See, for discussion of the right to dignity and the death
penalty, the judgnent of Solyom J in the Hungarian case
concerning the constitutionality of the death penalty
(Deci sion no 23/1990 (X.31.) AB, George Feher translation).

¥See Ronald Dworkin Life's Dom nion: An argunent about
abortion and eut hanasia (1993) at 239.

% See also S v Ncube 1988 (2) SA 702 (ZS) at 717 B - D.
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The Attorney-General argued that the prisoners, and others like them, who are right to life and dignity.
This cannot be correct. It isafundamental premise of our constitution that the rightsin chapter 3 are
availableto all South Africans no matter how atrocious their conduct. AsGubbay CJheldin Catholic
Commission for Justice and Peace, Zimbabwe v Attorney-General, Zimbabwe 1993 (4)
SA 239 (29) at 247 g -h:

"It cannot be doubted that prison walls do not keep out fundamental
rights and protections. Prisoners are not, by mere reason of a conviction,
denuded of all the rightsthey otherwise possess. No matter the magnitude of
the crime, they are not reduced to non-persons. They retain al basic rights,
save those inevitably removed from them by law, expressly or by
implication.'

It must be emphasi sed that the entrenchment of aBill of Rights, enforceable by ajudiciary,
isdesigned, in part, to protect those who are the marginalised, the dispossessed and the
outcasts of our society. They are the test of our commitment to a common humanity and
cannot be excluded from it.

Aretherightsto life and dignity breached by the death penaty? The death sentence has
been part of South African law since the colonial era. Not only hasthe law permitted the
death sentence, but it has been regularly imposed by courts and carried out by the
government. For many years, South Africa had the doubtful honour of being a world
|eader in the number of judicial executions carried out. Although thereis some uncertainty
about the statistics, it appears that between 1981 and 1990 approximately 1100 people
were executed in South Africa, including the Transkel, Ciskel, Bophuthatswana and
Venda® The death sentence was imposed sometimes for crimes that were motivated by
political ideals. In this way the death penalty came to be seen by some as part of the
repressive machinery of the former government. Towardsthe end of the 1980stherewere
several major public campaignsto halt the execution of people who were perceived to be
political opponents of the government. Thereisno doubt that these campaignsto prevent
the execution of amongst others, the 'Sharpeville Six' and the 'Upington 26" were partly
responsible for the government's decision in 1990 to suspend the implementation of
sentences of death.

The purpose of the death penalty isto kill convicted criminals. Itsvery purpose liesin the deprivation
of existence. Itsinevitable result isthe denia of human life. Itis hard to see how this methodical and
deliberate destruction of life by the government can be anything other than a breach of theright to life.

The implementation of the death penalty is also a denial of the individua's right to dignity. The
execution of the death penalty was described by Professor Chris Barnard as follows:

“The man's spinal cord will rupture at the point where it enters the skull,

% See Murray "~Hangings in Southern Africa: The last ten
years' (1990) 6 SAJHR 439 - 441; Keightley "Hangings in
Southern Africa: the last ten years' (1991) 7 SAJHR 347 -
349; "The Death Penalty in SA: Statistics' (1989) 2 SAC]
251; Ammesty International “~Wien the State Kills... The
Death Penalty vs Human R ghts' (1989) 204 - 207.
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electrochemical dischargeswill send hislimbsflailing in agrotesque dance, eyesand
tongue will start from the facial aperturesunder the assault of therope and hisbowels
and bladder may simultaneously void themselves to soil the legs and drip on the
floor...." (Rand Daily Mail 12 June 1978, cited in Appellants heads)

This frank description of the execution process |leaves little doubt that it is one which is
destructive of human dignity. As Cory Jheld in Kindler v Canada (1992) 6 CRR (2nd)
193 (SCC) at 241:

“The death penalty not only deprives the prisoner of all vestiges of
human dignity, it is the ultimate desecration of the individua as a human
being. It isthe annihilation of the very essence of human dignity.'

But it is not only the manner of execution which is destructive of dignity, the
circumstances in which convicted criminals await the execution of their sentence aso
constitutes abreach of dignity. These circumstances have been amply and aptly described
by Gubbay CJin Catholic Commission for Justice and Peace, Zimbabwe v Attor ney-
General, Zimbabwe 1993(4) SA 239 (29) at 268-9. Although little evidence has been
placed before us to describe the experience of condemned prisoners in South Africa, it
seems all too probabl e that it resembles the conditions described by Gubbay CJ. Indeed,
the moratorium on the implementation of the death sentence described by Chaskalson P
has probably aggravated the conditions of condemned prisoners considerably.

Section 277 of the Criminal Procedure Act istherefore not only abreach of section 11(2)
of the Congtitution as held by Chaskalson P, but it is aso a breach of section 9 (the right
to life) and section 10 (theright to dignity). It isunnecessary and would be inappropriate
to consider the further scope of these rights.

The Constitution does recognise in section 33 that the rights it entrenches may be limited
by law of genera application if a law is reasonable and justifiable (and in some
circumstances, necessary) in an open and democratic society based on freedom and
equality. Theinfringement of the rights to life and dignity occasioned by section 277 of
the Criminal Procedure Act needs to be measured against this test. In this regard, it
should be noted that a law which infringes the right to dignity must be shown to be a
reasonable, justifiable and necessary limitation, whereas a law which contains a
limitation upon the right to life need only be shown to be reasonable and justifiable.

The purpose of the bifurcated levels of justification need not detain ushere. What isclear
is that section 33 introduces different levels of scrutiny for laws which cause an
infringement of rights. The requirement of reasonableness and justifiability which
attaches to some of the section 33 rights clearly envisages a less stringent constitutional
standard than does the requirement of necessity. In both cases, the enquiry concerns
proportionality: to measure the purpose, effects and importance of the infringing
legidation against the infringement caused. In addition, it will need to be shown that the
ends sought by the legidlation cannot be achieved sufficiently and redlistically by other
means which would be less destructive of entrenched rights. Where the constitutional
standard is necessity, the considerations are similar, but the standard is more stringent.

In determining whether the breaches of sections 9 and 10 are justified in terms of section
33, the relevant considerations are the same as those traversed by Chaskalson P at



paragraphs 116 - 131 of his judgment albeit only in the context of a breach of section
11(2). The Attorney-General argued that the purpose of section 277 was the deterrence
and prevention of crime, and retribution. Although deterrence is an important goal, as
Chaskalson P has described, the deterrent effect of the death penalty remains unproven,
perhaps unprovable.

[341] The question of retribution is a more complex one. | agree with Chaskalson P that in a
democratic society retribution as agoal of punishment should not be given undue weight.
Indeed, | am unconvinced that, where the punishment is held to constitute a breach of a
fundamental right, retribution would ever, on its own, be a sufficient ground for
judtification. AsMarshall Jnoted in Furman v Georgia 408 US 238 at 344-5 (1972):

“To preserve the integrity of the Eighth Amendment, the Court has
consistently denigrated retribution as apermissible goal of punishment. Itis
undoubtedly correct that thereisademand for vengeance on the part of many
persons in a community against one who is convicted of a particularly
offensive act. At times a cry is heard that morality regquires vengeance to
evidence society's abhorrence of the act. But the Eighth Amendment is our
insulation from our baser selves. The “cruel and unusua' language limits the
avenues through which vengeance can be channelled. Were this not so, the
language would be empty and areturn to the rack and other tortureswould be
possiblein agiven case.'

[342] It remainsthen to balance the purposes of section 277 with the infringement of sections9
and 10 it causes. Inthisexercise, it isundeniable that sections9 and 10 are rightswhich
lie at the heart of our congtitutional framework and that section 277 grievously infringes
the ambit of theserights. They weigh very heavily in the scales of proportionality. Onthe
other hand, while the goals of deterrence and prevention which are the purpose of section
277 are important legidlative purposes, it has not been satisfactorily demonstrated that
they could not be sufficiently and realistically achieved by other means. After a careful
consderation of the nature of the rights, the extent of the infringement of thoserights, and
the purposes of section 277, | remain unpersuaded that section 277 is a constitutionally
acceptable limitation upon the rights to life and dignity.

[343] Section33(1)(b) providesthat, in addition to being reasonable and justifiable (and where
appropriate, necessary) alimitation upon aright should not negate the essential contents
of theright in question. Assection 277 does not meet the requirements of reasonabl eness,
justifiability and necessity, it is not necessary and it would be inadvisable to consider
whether it negates the essential contents of the rights in question.

[344] In conclusion, then, the death penalty is unconstitutional. It isabreach of therightsto life
and dignity that are entrenched in sections 9 and 10 of our Constitution, as well as a
breach of the prohibition of crue, inhuman and degrading punishment contained in section
11(2). Thenew Congtitution stands as amonument to this society's commitment to afuture
in which al human beings will be accorded equal dignity and respect. We cannot
postpone giving effect to that commitment.

SACHS J: | agree fully with the judgment of the President of the court, and wish merely to
ACKERMANN J
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elaborate on two matters, both of emphasis rather than substance, which | feel merit
further treatment.

The first relates to the balance between the right to life and the right to dignity. The
judgment appropriately regards the two rights as mutually re-enforcing, but places greater
reliance on the prohibition against cruel, inhuman or degrading punishment than it doeson
the right to life. For reasons which | will outline, I think the starting-off point for an
analysis of capital punishment should be the right to life.

Secondly, | think it important to say something about the source of valueswhich, interms
of section 35 of the Consgtitution, our interpretation is required to promote.

The Right to Life and Proportionality
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Decent people throughout the world are divided over which arouses the greatest horror:
the thought of the State deliberately killing its citizens, or the idea of allowing cruel
killersto co-exist with honest citizens. For some, the fact that we cold-bloodedly kill our
own kind, taints the whole of our society and makes us all accomplices to the
premeditated and solemn extinction of human life. For others, on the contrary, the
disgrace is that we place a higher value on the life and dignity of the killer than on that of
the victim. A third group prefer a purely pragmatic approach which emphasises not the
moral issues, but theinordinate stressthat capital punishment putson thejudicia process
and, ultimately, on the Presidency, aswell asthe morbid passionsit arousesin the public;
from a purely practical point of view, they argue, capital punishment appears to offer an
illusory solution to crime, and as such actually detractsfrom really effective measuresto
protect the public.

We are not called upon to decide between these positions. They are essentially
emotional, moral and pragmatic in character and will no doubt occupy the attention of the
Condtitutional Assembly. Our function is to interpret the text of the Constitution as it
stands. Accordingly, whatever our persona views on this fraught subject might be, our
response must be a purely legal one.

This court is unlikely to get another case which is emotionally and philosophically more
elusive, and textually moredirect. Section 9 states. "Every person shall have theright to
life." Theseunqgualified and unadorned words are binding on the State (sections4 and 7)
and, ontheface of it, outlaw capital punishment. Section 33 doesallow for limitationson
fundamental rights; yet, in my view, executing someone is not limiting that person'slife,
but extinguishing it.

Life isdifferent. Inthe vivid phrase used by Mahomed Jin the course of argument, the
right to lifeisnot subject to incremental invasion. Life cannot be diminished for an hour,
or a day, or 'for life. While its enjoyment can be qualified, its existence cannot.
Similarly, death is different. Itistotal and irreversible. Just, as there are no degrees of
life, so there are no degrees of death (though, aswe shall see, there were once degrees of
severity in relation to how the sentence of death should be carried out). A level of
arbitrariness and the possibilities of mistake that might be inescapable and therefore



[352]

[353]

[354]

[355]

tolerablein relation to other forms of punishment, burst the parameters of constitutionality
when they impact on the deliberate taking of life. The life of any human being is
inevitably subject to the ultimate vagaries of the due processes of nature; our Constitution
does not permit it to be qualified by the unavoidable caprices of the due processes of
law.*’

In the case of other constitutional rights, proportionate balances can be struck between the exercise of
the right and permissible derogations from it. In matters such as torture, where no derogations are
allowed, thresholds of permissible and impermissible conduct can be established. When it comes to
execution, however, thereisno scopefor proportionality, whilethe only relevant threshold s, tragically,
that to eternity.

Even if one applies an objective approach in relation to the enjoyment of theright to life, namely, that
the State is under a duty to create conditions to enable all persons to enjoy the right, in my view this
cannot mean that the State'sfunction can be extended to encompass compl ete, intentional and avoidable
obliteration of any person's subjectiveright. Subject to further argument on the matter, my initial view
is that the objective approach can be used to qualify the subjective enjoyment of the right, but not to
eliminate it completely, and certainly not to eliminate the subject. 1t can provide the basisfor limiting
enjoyment of other subjective rights - to dignity, personal freedom, movement - for a period, or in
relation to a concrete situation, or in respect of aphysical space, if the requirements of section 33 are
met. Yet, life by its very nature cannot be restricted, qualified, abridged, limited or derogated fromin
thesameway. You are either alive or dead.

Inmy view, section 33 permitslimitations on rights, not their extinction. Our Constitutionin this sense
is different from those that expressly authorise deprivation of lifeif due process of law isfollowed, or
those that prohibit the arbitrary taking of life. Theunqualified statement that 'every person hastheright
tolife, ineffect outlaws capital punishment. Instead of establishing aconstitutional framework within
which the State may deprive citizens of their lives, as it could have done, our Constitution commitsthe
Stateto affirming and protecting life. Because section 33 isnot concerned with creating circumstances
in which theright of any person may be disregarded altogether, nor with establishing exceptions which
qualify the nature of theright itself, or excludeitsoperation, it cannot beinvoked as an authorization for
capital punishment.

A full conceptualization of the right to life will have to await examination of a multitude of complex
issues, each of which hasitsown contextual setting and particularities. Incontrast to capital punishment,
there are circumstances rel ating to the right to life where proportionality could well play an important
rolein balancing out competing interests. Whether or not section 33 would be applicablein each case,
or whether proportionality will enter into the definition of the ambit of the right itself, or whether it
relates simply to competition between two or more people to exercise the right when it is under
immediate threat, need not be decided here. Thus, the German Constitutional Court has relied heavily
ontheprinciple of proportionality inrelation to the question of when person-hood and legally protected
life begin and, in particular of how to balance foetal rights as against the rights of the woman
concerned.®  Force used by the State in cases of self-defence or dealing with hostage-takers or
mutineers, must be proportionate to the danger apprehended; the issue arises because two or more
persons compete for the right to life; for the one to live, the other must die. The imminence of danger
isfundamental: tokill an assailant or hostage-taker or prisoner of war after he or she has been disarmed,

*The issue, of course, is whether inescapable caprice
prevents the process frombeing 'due’ when t he consequences
are so drastic.

%88 BVerf GE 203 (2nd Abortion Case).
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isregarded as murder.

Executing a trussed human being long after the violence has ended, totally lacks proportionality in
relation to the use of force, and does not fall within the principles of self-defence. From one point of
view capital punishment, unless cruelly performed, is a contradiction in terms. The ‘capital’ part ends
rather than expresses the 'punishment’, in the sense that the condemned person is eliminated, not
punished. A living being held for years in prison is punished; a corpse cannot be punished, only
mutilated. Thus, execution ceasesto be a punishment of ahuman being in terms of the Constitution, and
becomesinstead the obliteration of a sub-human from the purview of the Constitution.

At its core, constitutionalism is about the protection and devel opment of rights, not their extinction. In
the absence of the clearest contextual indications that the framers of the Constitution intended that the
State's sovereignty should be so extended as to alow it deliberately to take of the life of its citizens,
Section 9 should be read to mean exactly what it says. Every person shall havetheright to life. If not,
the killer unwittingly achieves afina and perverse moral victory by making the state a killer too, thus
reducing social abhorrence at the conscious extinction of human beings.

The Source of Values
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The second issue that caused me special concern wasthe source of the valuesthat we are
to apply in assessing whether or not capital punishment isacruel, inhuman or degrading
punishment as constitutionally understood. The matter was raised in an amicus brief and
argued oraly before us by Ms. Davids on behalf of the Black Advocates Forum.

Her main contention was that we should not pronounce on the subject of capital
punishment until we had been apprised by sociological analysis of the relevant
expectations, sensitivities and interests of society asawhole. Inthe past, she stated, the
al-white minority had imposed Eurocentric values on the mgjority, and an all-white
judiciary had taken cognisance merely of the interests of white society. Now, for thefirst
time, she added, we had the opportunity to nurture an open and democratic society and to
have due regard to an emerging national consensus on values to be upheld in relation to
punishment.

Many of the points she made had a political rather than alegal character, and as such
should have been directed to the Constitutional Assembly rather than to the Constitutional
Court. Nevertheless, much of her argument has a bearing on the way this court sees its
functions, and deserves the courtesy of areply.

To beginwith, | wish firmly to express my agreement with the need to take account of the
traditions, beliefsand values of all sectors of South African society when devel oping our
jurisprudence.

In broad terms, the function given to this court by the Congtitution is to articulate the
fundamental sense of justice and right shared by the whole nation as expressed in the text
of the Constitution. The Constitution wasthefirst public document of lega forcein South
African history to emerge from an inclusive process in which the overwhelming majority
were represented. Reference in the Constitution to the role of public international law
[sections 35(1) and 231] underlines our common adherence to internationally accepted
principles. Whatever the status of earlier legidation and jurisprudence may be, the
Constitution speaks for the whole of society and not just one section.

The preamble, postamble and the principles of freedom and equality espoused in sections
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8, 33 and 35 of the Constitution, require such an amplitude of vision. The principle of
inclusivity shines through the language provisions in section 3, and underlies the
provisions which led to the adoption of the new flag and anthem, and the selection of
public holidays.

The secure and progressive development of our legal system demandsthat it draw the best
from all the streams of justice in our country. This would include benefiting from the
learning of those judges who in the previous era managed to articul ate a sense of justice
that transcended the limits of race, as well as acknowledging the challenging writings of
academics such as the late Dr. Barend van Niekerk, who bravely broke the taboos on
criticism of the legal system.*

Above all, however, it means giving long overdue recognition to African law and legal thinking as a
source of legal ideas, values and practice. We cannot, unfortunately, extend the equality principle
backwards in time to remove the humiliations and indignities suffered by past generations, but we can
restore dignity to ideas and values that have long been suppressed or marginalized.

Redressing the balancein aconceptually sound, methodol ogically secure and functionally efficient way,
will befar fromeasy. Extensiveresearch and public debatewill berequired. Legidationwill play akey
role; indeed, the Constitution expressly acknowledges situationswherelegal pluralism based onreligion
can be recognised [14(3)], and where indigenous law can be applied (s.181). Constitutional Principle
X1l declaresthat”...... Indigenous law, like common law, shall be recognised and applied
by the courts, subject to the fundamental rights contained in the Constitution and to
legislation dealing specifically therewith".

Y et the issue raised by Ms Davids goes beyond the question of achieving recognition of
different systems of personal law.

In interpreting Chapter 3 of the Constitution, which deals with fundamental rights, all
courts must promote the values of an open and democratic society based on freedom and
equality [s.35(1)]. One of the values of an open and democratic society is precisely that
the values of all sections of society must be taken into account and given due weight when
matters of public import are being decided. Ms. David's concern isthat when it comesto
interpreting Chapter 3, and in particular, the concept of punishment, the values of only one
section of the community are taken into account.

Paul Sieghart points out that "the hallmarks of a democratic society are pluralism,
tolerance and broad-mindedness. Although individual interests must on occasion be
subordinated to those of a group, democracy does not mean that the views of a majority
must always prevail: a balance must be achieved which ensures the fair and proper
treatment of minorities and avoids any abuse of a dominant position".%° The principle

=Cf. 1969 SALJ 455 and 1970 SALJ 60; S v Van Niekerk 1970
(3) SA 655.

“The International Law of Human Rights, Oxford 1983,
reprinted 1992, at p. 93 referring to Janes, Young and
Webster v U. K. Judgnent of the European Court of Human
Ri ghts on 13/08/81.

ACKERMANN J



[370]

[371]

[372]

[373]

[374]

[375]

[376]

that cognisance must be taken of minority opinions should apply with at least equal force
to majority opinions; if one of the functions of the Constitution is to protect unpopular
minorities from abuse, another must surely be to rescue the mgjority from marginalization.

In ademocratic society such aswearetrying to establish, thisisprimarily thetask of Parliament, where
the will of the majority can be directly expressed within the framework of a system of fundamental
rights. Our function as members of thiscourt - as| seeit - is, wheninterpreting the Constitution, to pay
due regard to the values of all sections of society, and not to confine ourselves to the values of one
portion only, however, exalted or subordinate it might have been in the past.

Itisadistressing fact that our law reports and legal textbooks contain few referencesto African sources
as part of the general law of the country. That isno reason for this court to continue to ignore the legal
institutions and values of avery large part of the population, moreover, of that section that suffered the
most violations of fundamental rights under previous legal regimes, and that perhaps has the most to
hope for from the new constitutional order.

Appropriate source materia islimited and any conclusions that individual members of this court might
wish to offer would inevitably have to be tentative rather than definitive. We would certainly require
much fuller research and argument than we had in the present case. The paucity of materials, however,
isareason for putting the issue on the agenda, not ajustification for postponing it.

The evolution of core values in al sections of the community is particularly relevant to the
characterization of what at any moment are regarded as cruel, inhuman and degrading punishments
[s.11(2)]. Inmy view, s.35(1) requires this court not only to haveregardto publicinternational law and
foreign case law, but also to all the dimensionsof the evolution of South African law which may help us
inour task of promating freedom and equality. Thiswould require reference not only to what in legal
discourseisreferred to as 'our common law' but also to traditional African jurisprudence.

| must stress that what follows relates to matters not properly canvassed in argument. The statements|
make should not be regarded as an attempt on my part to 'lay down thelaw' on subjectsthat might well be
controversial. Rather, the materialsare presented for their possiblerel evanceto the search for coreand
enduring values consistent with the text and spirit of the Constitution. It is unfortunate they were not
placed before us to enable their reliability and their merits to be debated; they are intended to indicate
that, speaking for myself, these arethekinds of scholarly sourceswhich | would haveregarded ashel pful
in determining questions such as the present one, if Ms. Davids had presented them to us rather than
complain about their absence. | might add that there is nothing to indicate that had these sources been
properly presented and subjected to the rigorous analysis which our judicia procedure calls for, the
decision of this Court would have been different. There does not appear to be any foundation for her
pleathat we postpone the matter. On the contrary, the materialsthat | will refer to point to a source of
values entirely consistent with the overall thrust of the President's judgment, and, in particular, with his
reference to the constitutionally acknowledged principle of ubuntu.®!

Our libraries contain alarge number of studies by African and other scholars of repute, which delineate
in considerable detail how disputes were resolved and punishments meted out in traditional African
society. There are a number of references to capital punishment and | can only repeat that it is
unfortunate that their import was never canvassed in the present matter.

In the first place, the sources indicate that it is necessary to acknowledge that systems of law
enforcement based on rational procedures were well entrenched in traditional society. In hisclassic

®See the postanble, also referred to as the epilogue or
afterword, where reference is nade to the "need for
ubunt u".
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study of the Tsonga-speaking people, Henri Junod observes that ... the Bantus possess a strong
sense of justice. They believe in social order and in the observance of the laws, and,
although these laws were not written, they are universal and perfectly well known" %2
The Cape Law Journal, in along and admiring report onwhat it refersto asaKafir Law
Suit, declares that in a typical tria 'the Socratic method of debate appears in al its
perfection.'®® John Henderson Soga points out that offences were considered to be against
the community or tribe rather than the individual, and punishment of a constructive or
corrective nature was administered for disturbing the balance of tribal life.®*

More directly for our purposes, the materials suggest that amongst the Cape Nguni, the death penalty
was practically confined to cases of suspected witchcraft, and was normally spontaneously carried out
after accusation by the diviners® Soga says that the death penalty was never imposed, the reasoning
being as follows: 'Why sacrifice a second life for one already lost?® Professor Z.K. Mathews isin
broad agreement.” The Cape Law Journal notes that summary executions were usualy inflicted for
assault on the wives of chiefs or aggravated cases of witchceraft, but otherwise the death sentence
'seldom followed even murder, when committed without the aid of supernatural powers; and as
banishment, imprisonment and corporal punishment are all unknown in (African) jurisprudence, the
property of the people constitutes the great fund out of which debts of justice are paid'.®®

Similar approaches were apparently followed in other African communities. The Sotho King
Moshoeshoe was said to be well known for his opposition to capital punishment, even for supposed
witchcraft,” as was Montshiwa during hislong reign as King of the Barolong.” The absence of capital
punishment among the Zulu people apparently angered Shepstone, Lieutenant Governor of Natal. Donald

2Junod, Henri A - The Life of a South African Tri be 2nd
Edition published Macm |l an 1927 at p. 436.

$1889 CLJ 87 - Extracts from Macl ean' s Handbook.

“John Henderson Soga - The Ama- Xosa: Life and Custons,
publ i shed Lovedale Press , South Africa; London, Kegan
Paul , at p. 46.

®Hammond- Tooke D The 'other side' of frontier history: a
nmodel of Cape Nguni political process, in African Societies
in Southern Africa ed. Leonard Thonpson, London 1969, at
p. 255.

®Soga supra at p. 46.

“Bantu Law and Western Civilisation in South Africa - a
study in the clash of cultures (1934 Yale University MA
Thesi s) .

%1889 CLJ 89, 1890 CLJ 23 at 34.

®J M Open: History of the Basutus of South Africa, Cape
Argus 1857, Reprinted UCT 1955.

“Mol ema SM Mont shiwa (1815 - 1896) Barol ong Chief and
Patriot (published C. Struik 1966).
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Morriswrites as follows:

'Hearken to Shepstone on November 25, 1850, substituting capital
punishment for the native system of cattle finesin the case of murder:

"...Knowyeall .... aman'slifehasno price: no
cattle can pay for it. Hewhointentionally killsanother, whether
for Witchcraft or otherwise, Shall die himself."'™

Thus, if these sources arereliable, it would appear that the relatively well-devel oped judicial processes
of indigenous societies did not in general encompass capital punishment for murder. Such executions
astook placewerethefrenzied, extra-judicial killings of supposed witches, aspontaneousand irrational

form of crowd behaviour that has unfortunately continued to this day in the form of necklacing and
witch-burning. In addition, punishments by military leaders in terms of military discipline were
freguently of the harshest kind and accounted for the lives of many persons. Y et, the sources referred
to aboveindicate that, where judicia procedures were followed, capital punishment wasin genera not
applied as a punishment for murder.

In seeking the kind of values which should inform our broad approach to interpreting the Constitution,
| have little doubt as to which of these three contrasted aspects of tradition we should follow and which
we should reject. The rational and humane adjudicatory approach is entirely consistent with and re-
enforcing of the fundamental rights enshrined in our Constitution; the exorcist and militarist concepts
are not.

We do not automatically invoke each and every aspect of traditional law asasource of values, just aswe
do not rely on all features of the common law. Thus, we reject the once powerful common law
traditions associated with patriarchy and the subordination of servantsto masters, which areinconsistent
with freedom and equality, and we uphold and develop those many aspects of the common law which
feed into and enrich the fundamental rights enshrined in the Constitution. | am surethat thereare many
aspects and values of traditional African law which will aso have to be discarded or developed in order
to ensure compatibility with the principles of the new constitutional order.

Itisinstructive tolook at the evolution of valuesinthe colonial settlement aswell asin African society.
In the Dutch settlement, as yet unaffected by the changes sweeping Europe, torture was used until the
end of the 18th century as an integral part of thejudicial process.”? Persons were not only condemned
to death, thejudges specified in detail gruesome modes of execution designed to produce maximum pain
and greatest indignity over thelongest period of time. The concept of adignified execution was seen as
acontradiction interms. The public was invited to witness the lingering death, the mutilation and the
turning of human beings into carrion for the birds. Thisislogical. If executions are to deter, they
should receive the maximum publicity, and the killers should undergo an agony equal to that to which
they subjected their victims.

Y et the British colonial administration that took over at the time of the Napoleonic wars, adopted a
different position. Torture was abolished. The multiple degreesof severity of capital punishment were
replaced by the single relatively swift mode of hanging. The reason for this was that torture and cruel
modes of execution were regarded as barbaric in themselves and degrading to the society which

"Donald R Morris: The washing of the Spears - A History of

the Rise of the Zulu Nation under Shaka and its Fall in the
Zul u war of 1879. Jonat han Cape 1965, Random House 1995,
p. 174-5.

”C. Graham Botha 1915 SALJ 319. More generally, see
footnote 15. These matters were referred to but not
devel oped in Applicants' witten argunent.
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practisedthem. Theincumbent judges protested that whatever might have been appropriatein Britain, in
the conditions of the Cape to rely merely on hangings, corporal punishment and prison was to invite
slave uprisings and mayhem. The public executioner was so distressed that he hanged himself. All this
isamatter of record.”

Two centuries have passed since then, and it would not be surprising if the framers of the Constitution
felt that afurther qualitative evolution had taken place. Current practicesin the Southern African region
asawholewith regard to capital punishment, testify to such an evolution. Information placed beforethis
court” showed that of six countries sharing a frontier with South Africa, only one has carried out
executionsin recent years (Zimbabwe). Thelast judicial executionin Lesothowasin 1984, in Swaziland
in 1983 and in Botswanain 1986, although capital punishment still remains on the statute books and
people havein fact been sentenced to death in these countries. Mozambique and Namibiaboth expressly
outlaw capital punishment in their constitutions.

The positions adopted by the framers of the Mozambican and Namibian constitutions were not
apparently based on bending the knee to foreign ideas, as was implicit in Ms. David's contention, but
rather on memories of massacresand martyrdom intheir own countries. AsChurchill isreputed to have
said, the grass never grows green under the gallows.”” Germany after Nazism, Italy after fascism, and
Portugal, Peru, Nicaragua, Brazil, Argentina, the Philippines and Spain all abolished capital punishment
for peacetime offences after emerging from periods of severe repression. They did so mostly through
constitutional provisions.”

It is not unreasonabl e to think that similar considerations influenced the framers of our Constitution as
well. Inavoiding any direct or indirect reference to the death sentence, they were ableto pay dueregard
to the fact that one of this country's greatest assets was the passion for freedom, democracy and human
rights amongst the generation of persons who fought hardest against injustice in the past. Included in
this was a deep respect, amounting to veneration, for life. The emerging nation could squander this

#Sir John Barrow, FRS: Travels into the Interior of
Sout hern Africa Volume 2 p. 138 -9. London 1806 quoted in
C. Graham Bot ha 1915 SALJ 322, also by E. Kahn, the Death
Penalty 1970 THRHR, p. 110. Letter by British Conmander
to Cape Court of Justice quoted by C. G aham Botha 1913
SALJ 294; reply by Court quoted in 1915 SALJ 327; see al so,
V. de Kock - Those in Bondage, an account of the |life of
the slave at the Cape, George Allen and Unwi n, London 1950
p 158-60. For punishnents generally see de V Roos 1897 CLJ
11-23, C H van Zyl 1907 SALJ 352, 370; 1908 SALJ 4, 264.

“Applicants' heads of argunent, taken from Wen the State
Kills - The Death Penalty v. Human Rights, Amesty
| nternational, London 1989.

*This is confirnmed by South African experience ranging
from Slachters Nek to the Cape Rebels to the 1922 Stri ke
| eaders to Vuyisile Mni and Sol onon Mahlangu in recent
tinmes.

“Ammesty International op cit. There has al so been a
mar ked nove away from capital punishnent in the countries
of Eastern Europe after the ending of authoritarian one-
party rule there.
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precious asset at its peril. The framers could not have been unaware of the fact that the time to guard
against future repression was when memories of past injustice and pain were till fresh. If they chose
sweeping language in favour of life, this could well in part have been because of aredlisation that this
was the moment to remove any temptation in coming yearsto attempt to solve grave social and political
problems by means of executing opponents.

Historically, constitutionalism was a product of the age of enlightenment. It was associated with the
overthrow of arbitrary power and the attempt to ensure that government functioned according to
established principles and processes and in the light of enduring values. It came together with the
abolition of torture and the opening up of dungeons. It based itself on the twin propositions that al
persons had certain inherent rightsthat came with their humanity, and that no one had a God-given right
to rule over others.

The second great wave of constitutionalism after World War 11, was also a reaction to gross abuse of
power, institutionalised inhumanity and organised disrespect for life. Human rights were not merely
declared to exist: against the background of genocide and crimes against humanity committed in the
name of aracial ideology linked to state sovereignty, firm constitutional limits were placed on state
power. In particular, the more that life had been cheapened and the human personality disregarded, the
greater the entrenchment of the rightsto life and dignity.

Constitutionalism in our country also arrives simultaneously with the achievement of equality and
freedom, and of openness, accommodation and tolerance. When reviewing the past, theframers of our
Constitution rejected not only the laws and practicesthat imposed domination and kept peopl e apart, but
those that prevented free discourse and rational debate, and those that brutalised us as people and
diminished our respect for life.

Accordingly, the idealism that we uphold with this judgment is to be found not in the minds of the
judges, but in both the explicit text of the Constitution itself, and the valuesit enshrines. | have no doubt
that even if, as the President's judgment suggests, the framers subjectively intended to keep the issue
open for determination by thiscourt, they effectively closed the door by the language they used and the
values they required us to uphold. It is difficult to see how they could have done otherwise. In a
founding document dealing with fundamental rights, you either authorize the death sentence or you do
not. Inmy view, the values expressed by section 9 are conclusive of the matter. Everyone, including the
most abominable of human beings, has the right to life, and capital punishment is therefore
unconstitutional .

ACKERMANN J



CASE NO

COUNSEL FOR APPLICANT

INSTRUCTED BY

COUNSEL FOR RESPONDENT

COUNSEL FOR THE GOVERNMENT OF
THE REPUBLIC OF SOUTH AFRICA

INSTRUCTED BY

COUNSEL FOR AMICUSCURIAE -
BLACK ADVOCATESFORUM (BAFO) :

INSTRUCTED BY

COUNSEL FOR AMICUS CURIAE -
LAWYERSFOR HUMAN RIGHTS,
CENTRE FOR APPLIED LEGAL
STUDIES, AND THE SOCIETY FOR
THE ABOLITION OF THE DEATH
PENALTY IN SOUTH AFRICA

INSTRUCTED BY

COUNSEL FOR AMICUS
CURIAE - AN GLAUBER

CCT/3/94

W. Trengove SC
GJMarcus
PHJVan Vuuren

GM Budlender
NDB Orleyn-Sekete
Lega Resources Center

KPCO Von Lieres und Wilkau SC
TP McNally SC

JSM Henning SC

HE Van Jaarsveld

R Bhika

RJ Chinner

PP Stander

AJVan Rensburg

AAL Nell

PJ Wasserman

G BizosSC

L M Molopa

The State Attorney
FE Davids

GM Makhanya

Nat A Victor

DM Davis
DI Berger

A Motala& S Ebrahim

E Zar SC

DI DCOTT J



ACKERMANN J

INSTRUCTED BY ) K Mundell



